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DAVEY 
AUTO-AIR 


Whether it’s breaking up a section of concrete, emergency welding, 
or doing more extensive construction work . . . this truck, equipped with 
the Davey-Auto-Air-Welding combination, assures fast transportation of 
crew, tools and materials . . . provides compressed air . . . furnishes 
electricity for welding ... and all power is supplied by the truck’s engine. 

You can save manpower, time, space, maintenance, and original cost 
by converting one or more of your trucks this way. Select one of these 
three units—the Auto-Air Compressor; the Compressor and Welder; or 
the Compressor, Welder, and Lighting Generator Combination . . . have 
it mounted locally on your truck with the Davey Heavy-Duty Truck Power 

+ Take-Off installed in the drive-shaft of the truck. 

Available in 60, 105, 160, 210 and 315 cu. ft. capacities Auto-Air and 
200 or 300 amp. welding generators. 

Utilities Are Making the Davey Pneumatic Saw Standard Equipment 
For cribbing, shoring, piling, bulkheading operations—felling and bucking trees. 
Under or above water operations % straight-edge cuts *% clamping device which 

supports weight of saw % performance in any weather % rugged construction for speed 

and long service % standard cross-cut teeth are easily sharpened. 
Bring Your Engineering Library Up-To-Date 

Write for a copy of the free Davey talog E-172, which gives full information 

on Davey Compressors, Davey Truck Power Take-Offs and Davey Pneumatic Saws, plus 


other engineering data. 
D-145-38 
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iptive folders sup- 
free for your trade. 
for Catalog and 
s on Barber Conver- 
and Appliance Burn- 
Regulators. 


BARBER GAS 


Service 
from 
All Gas 


Appliances 


LL consumers, appliance 

manufacturers and public 

service corporations are under obligation to secure top effi- 
ciency and economy from their gas-burning appliances. 


One effective means of accomplishing this is by the use 
of a reliable gas pressure regulator on furnaces, boilers, 
water heaters, kitchen ranges, and other home and indus- 
trial appliances. On a control device so strategic as a regu- 
lator, complete dependability is a necessity. On Barber 
Regulators the bodies, working parts, springs and diaphragms 
are the finest obtainable. Unusually sensitive reaction to 
pressure drop is assured. The appearance of these regu- 
lators harmonizes with modern streamline equipment. 


The use of Barber Regulators on appliances you sell, 
make, or sponsor, is always an evidence of top quality equip- 
ment. 


BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


IARBER oacssune REGULATORS 


ber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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Cut your pipe cleanly 
with more ease and 


speed with this new 


efficiency - balanced, 


RikgIb 


PIPE CUTTER 


. . . with fast-action 
thin-blade cutter wheel 


LAP this new RIFAID 

Cutter on a pipe, turn it 
tight and roll it right through 
your pipe in a few easy turns 
—thin wheel leaves prac- 
tically no burr. You like the 
well-balanced feel of its new 
style malleable frame and 
the thin blade _tool-steel 
wheel always cuts true— 
every cutter individually 
tested to assure it. Your 
choice of 5 sizes to 6” capac- 
ity and 4 
wheel cut- 
ters to 4”, 
For easier 
pipe cutting 
order 
RIEASID s, 

at your 

Supply 

House. 


4-wheel No. 42 
for fast quar- 
ter-turn cutting. > 


Eas 


*  WORK-SAVER PIPE 


TOOLS 


THE RIDGE TOOL COMPANY « ELYRIA, OHIO, U.S. A. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Pages with 


os ETIMES we wonder if economic 
history ever repeats itselfi—in a 
broad way at least—just as political and 
military and other kinds of history are 
supposed to do. A half century ago eco- 
nomic thought in the United States was 
torn between discussion of the free silver 
proposals by William Jennings Bryan 
and the more revolutionary Single Tax 
proposed by the late Henry George. As 
we vaguely recall, from fleeting and 
apathetic reading of the Single Tax dur- 
ing college days when scholastic social 
activity seemed so much more interest- 
ing, Henry George proposed to have all 
the taxes boiled down to a single levy on 
the use of the land. 


WE also remember the bitter debates 
on the subject among our elders, to the 
effect that the result would snuggle up 
to Socialism if indeed if did not turn into 
Socialism. There was a good deal of table 
pounding about the Single Tax before 
World War I broke out and distracted 
our collective minds with more pressing 
problems. 


BEN C. MCCABE 
MAR, 14, 1946 


the Editors 


But today we are witnessing a trend 
in government tax policies which cer- 
tainly seems to be slipping in the direc- 
tion of old Henry George’s Single Tax. 
We are a long way off, of course, and 
from our own economic viewpoint we 
hope that we shall be detoured long be- 
fore we approach the objective. But re- 
gardless of the merits of the argument, 
the fact remains that we are witnessing, 
today, a gradual but steady expansion in 
the field of government activity of a busi- 
nesslike nature which is nevertheless 
tax exempt, or largely tax exempt. 


x * * x 


OONER or later we shall be smack up 
against the proposition that some- 
thing will have to be done about remov- 
ing the inequity of tax-paying private 
enterprise attempting to compete eco- 
nomically with tax-exempt public enter- 
prise. Logical answer to that is either to 
tax public enterprise on the same terms 
or to remove the tax from private enter- 
prise of a similar nature. If the latter 
course were followed, about the only re- 
maining source of tax revenue would be 
real estate and private incomes—-since 
the government and codperatives have 
extended themselves into so many fields. 


SOMEWHERE in the heavens where un- 
appreciated economists gd when they 
leave this earth, the spirit of oy 
George must be smoking an ethereal 5- 
cent cigar (of the same name) with con- 
siderable complacency. Only the other 
day the new mayor of New York (O’- 
Dwyer) repeated the statement of his 
predecessor (LaGuardia) that New 
York city subways can only continue to 
operate on a 5-cent fare through subsi- 
dies paid out of taxation on real estate. 


Ben C. McCase, whose article on this 
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Whether it’s for emergency repair work ings and many other features that pro- 
or round-the-clock construction, you vide exceptional power and economy. 


always can depend on a GMC—the truck : 
that’s built for the job! And that’s not all! Springs, axles, brakes, 


transmission, clutch and all other parts 
Its rugged, reliable valve-in-head engine of the GMC chassis are designed for super 
is patterned after the power plant of strength and stamina. All truck-engi- 
nearly 600,000 GMC military vehicles. neered and truck-built, GMC’s wide 
War-proved and improved, it has Turbo- range of models ... ¥% to 20 tons... 
Top pistons, full pressure lubrication, offers an ideal truck type for every type 
steel-backed, precision-type main bear- of truck job in the public utility field. 


THE TRUCK OF VALUE 7% Ce GASOLINE ° DIESEL 


TRUCKS 
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is now a technical consulting engineer in 
subject opens this issue, is probably do- 
ing as much as any other single individ- 
ual in the United States to keep us re- 
minded of this problem of tax inequity. 
He is the, president of the National Tax 
Equality Association and also head of 
a number of grain companies controlled 
by the McCabe interests in the Twin City 
area. Born in Duluth, Minnesota, Mr. 
McCase is a graduate of Lafayette Col- 
lege, and followed his father’s footsteps 
by entering the grain business after serv- 
ice overseas in World War I. Mr. Mc- 
CaBe’s article contains, in substance, an 
address he made before the Investor’s 
League, Inc., at a forum on public utility 
problems in Chicago on November 29, 
1945. 


. = 


ERNARD C. BuRDEN, author of the 
B very interesting article on the radio 
uses in the utility field (beginning page 
343), is another newcomer to the pages 
of this publication. But he is well known 
in the telephone field where he has made 
an enviable record as an expert in tech- 
nology and research. A graduate of Bliss 
Engineering School in Washington, D. 
C., Mr. BurpEN was for a number of 
years associated with the Lincoln (Ne- 
brdska) Telephone & Telegraph Com- 
pany. At the outbreak of World War II 
he served with the WPB as a telephone 
technical expert, and later became the 
general engineer of the United States 
Independent Telephone Association. He 


BERNARD C. BURDEN 
MAR. 14, 1946 


Steffens-Colmer Studio 
JESS P. PASCHALL 


Lincoln, Nebraska, and still serves on 
several scientific and technical commit- 
tees dealing with radiotelephone tech- 
nology. 

* * * * 


ic P. PASCHALL, whose article on 
“The Load Dispatcher” appears on 
page 352, is now an employee of the 
Portland General Electric Company 
(Portland, Oregon). Born and raised in 
Texas, Mr. PASCHALL received his early 
training with the Bell telephone system, 
He is an associate member of the Amer- 
ican Institute of Electrical Engineers, 
and is now connected with the training 
of apprentices in station and substation 
operation in Portland. 


* * * * 


ee the important decisions pre- 
printed from Public Utilities Re- 
ports in the back of this number, may 
be found the following:. 


The right of a radio broadcasting com- 
pany to censor program material is de- 
cided by the United States Circuit Court 
of Appeals. (See page 58.) 


THE next number of this magazine 
will be out March 28th. 


Mae OhiZr2- 
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There’s a truly Personal Touch on the New 
Remington! It insures smoother typing —in- 
vites fingers to fly over the keyhoard as 
though winged. This Personal Touch, instantly 
changeable to the preference of the typist, 
combines with a smoother, swifter action . .. 
a faster, more sensitive feel to result in a uni- 
form, swift flow of work—a new high in typing 
beauty—that’s the pride of every o tor... 
of every executive. This Personal Touch, this 
swifter, more sensitive action are among the 
latest triumphs of Remington Rand research 
and engineering. These, and the many other 
features incorporated in the New Remington 
typewriter, are the reasons for that famous 


fact: “More Remingtons have been bought than any other make”. See how much 
better the New Remington really is . . . discover the sensitiveness of the new 
Personal Touch for yourself. Phone your nearby Remington Rand office or repre- 


sentative today. 


Reninglon 


THE FIRST NAME IN TYPEWRITERS BUY AND HOLD VICTORY BONDS 
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LONG SERVICE 
ON TOUGH JOBS 


Type S. CRESCORD has a heavy 
jacket for maximum life on port- 
able drills, tools and industrial 
equipment. 


CRESCORD comprises two, three or four flexible e SJ CRESCORD has a 
copper conductors, with color-coded, heat-resisting, he ter jacket for use on house- 
rubber insulation under a tough, synthetic rubber _ hold and office appliances. It 
jacket. It is flexible, highly resistant to abrasion, is made in sizes No. 18 and 
crushing, cutting, water, weather and sunlight. No. 16 AWG only. 


Type SV CRESCORD is a small, light, extremely flexible cord for use on household 
vacuum cleaners. It is made in Size No. 18 AWG only. 


y CRESCENT @ 
2 WIRE and CABLE 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 
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U.S. Senator from Maine. 
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EpitorR1AL STATEMENT 
The New York Times. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“Compulsory arbitration spells inevitably the totalitarian 
state—disastrous alike to industry and to labor.” 


> 


“Our credit agencies should not make ‘grants’ and refer 
to them as ‘loans’ and then denounce the banks for not 
having made them.” 


> 


“.. unless the American people are awakened to the’ = 
underlying conditions tending to create inflation, the neces- J 
sary remedies may be delayed too long.” 


¥ 


“Banking’s hope is that it shall not be the interests of 
any special group, but the best interests of the average 
man which shall determine the financial philosophy in 
the government of this nation.” 


¥ 


“Our commission is the only agency, Federal agency, 
in the field with full authority covering Federal, state, 
municipal and other developments in the power field. We 
are looked upon by the financial world, by the industries 
themselves, by consumer organizations as the source of all 
authoritative information in both the natural gas and 
power industries.” 


ba 


“To say that business does not operate successfully be- 
cause something either isn’t being done at all or it isn’t 
being done correctly is so elemental that it’s almost silly. 
But, in nearly 12,000 instances, 52 per cent had difficulty 
because things were being done that should not have been 
done; 74 per cent were not doing things that should have 
been done; and, in approximately 100 per cent of the 
cases, somebody was doing something wrong.” 


> 


“Excessive taxes at any point of the economy lead to 
unemployment and economic disruption that fall on every- 
body. Excessive expenditures are eventually paid for, un- 
der an unbalanced budget, in an inflation that falls with 
equal force upon poor and rich alike. Inflation is the 
equivalent of a flat income tax on everybody, without ex- 
emptions. It is also the equivalent of a flat capital levy 
on savings accounts and insurance policies, without ex- 
emptions.” 


12 
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Engineered for Power Station Needs 


EXIDES are always ready for in- 
stant action. They are engineered 
to meet the varying battery require- 
ments of power station operations. 
Exide makes several types of stor- 
age batteries. These batteries, 
through proved performance for 
over 50 years in central station 
work, have earned the confidence 
of utility engineers everywhere, 
When you buy an Exide you are 
buying the utmost of storage bat- 


tery dependability, long-life and 
ease of maintenance. 

Whatever your storage battery 
problems may be Exide engineers 
will be glad to help you work 
them out. 


EXx10¢€ 


BATTERIES 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 
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14 REMARKABLE REMARKS—( Continued) 


Harotp G. Mouton 
President, Brookings Institution. 


EpitoriaAL STATEMENT 
The Dallas (Texas) Morning News. 


CHar.es E, WILSON 
President, General Electric 
Company. 


Haro_tp KNUTSON 
U. S. Representative from 
Minnesota. 


Excerpt from report of Committee 
on Postwar Tax Policy. 


Joun E. RANKIN 
U. S. Representative from Missis- 
Sip pi. 


“If we could have an industrial truce during this year 
of transition—1946—we could quickly readjust the econ. 
omy, absorb all who wish to work, and lay the founda. 
tion for an era of expansion in which all would prosper 
as never before.” 


od 


“Regardless of the slowness or rapidity of the develop- 
ment of power generated by atomic fission, our future 
development is going to be retarded, not by the lack of 
new scientific devices, but by our inability to readjust 
our ways of thinking and our investment in capital equip. 
ment to the new processes.” 


> 


“If we are convinced of the democratic process, of the 
time-tested value of negotiation, mediation, and judicial 
arbitration as established by law, of contract obligations 
that can be enforced on both parties to a dispute and not 
just one, of equal protection under the laws and obedience 
to civil authority as established by the Constitution—then 
let us seek these characteristic American remedies through 
intelligent legislation and quit drifting down the road to 
tragedy.” 

* 

“If the British treasury is in such a precarious condition 
why did a majority of the voters of the United Kingdom ~ 
go to the polls at the recent election and vote to have the 
government take over the coal mines, utilities, transportas 
tion, and the banking system, not to mention the liberali 


tion of old-age assistance? Where did they think the 
billions to finance such an ambitious program were to come 
from? ... Why should we finance this journey to Utopia? 7 
We were not consulted, neither were we allowed to vote 
on the proposition.” 


* 


“Experience knows no exception to the rule that, once 
a government permits an unbalancing of the budget, it 
finds the task of restoring a balance progressively more 
difficult. The resulting uncertainties represent one of 
the most notorious of all deterrents to private investment. 
The sequel is almost certain to be that progressively larger 
doses of budgetary inflation are called for, each tending 
to increase the debt, and at the same time the area of 
government activity and control.” 


aa 


. Communism is nothing in God’s world but syndical- 
ism in disguise. It is the old syndicalist drive to break 
down and destroy American institutions. When they 
speak of capitalists, they do not mean just the rich of 
the well to do, they mean the man who owns a home, the 
man who owns a farm, the man who owns a store or 4 
factory. They would take over everything, if you please, 
from the steel plants to the dairy farms, and the people 
would then be subjected to a system of slavery that is 
revolting to liberty-loving peoples throughout the world.” 
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of pa UTILITIES give three reasons for 

nt. standardizing on Dodge Job-Rated trucks: 

vd 1. The greater efficiency and economy of a 

1g truck engineered and built to fit the job. 

of 2. The intelligent, courteous and reliable 
service they get from the dependable, 
widespread Dodge dealer organization. 

. The ready and universal availability of 
| factory-engineered parts .. . a fact par- 
k ticularly appreciated during therecent war. 
7 NOW is an excellent time to talk to your Dodge 
J dealer about the many proven advantages of a 
e truck built with exactly the right unit, from 


engine to rear axle, to fit your job .. . the 
right Dodge Job-Rated truck! 
DODGE DIVISION, CHRYSLER CORPORATION 


” 


slop- —— standardize on 


[ DODGE p42 PICK-UPS? 





pap epiicy = 
See LOL 


TRUCKS 


FIT THE JOB... 
LAST LONGER 


SEE YOUR DODGE DEALER... NOW! 
Let him help you choose the 
right Dodge Job-Rated truck to 
handle your hauling job better, 
longer . . . and at low cost! 


STEN TO THE MUSIC OF ANDRE KOSTELANETZ, WITH FAMOUS GUEST STARS, THURSDAYS, C.B.S. 9 P.M. E.T. 
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with another BIG C-E UNIT 


Two C-E Steam Generating Units, each designed for a 
pressure of 725 psi, a total steam temperature of 825 F and 
a maximum capacity of 130,000 Ib of steam per hr, were 
placed in service in 1937 by the Connecticut Light and 
Power Company at its Montville Station. : 

A 300,000 Ib capacity unit, designed for a steam pressure 
of 975 psi and total temperature of 950 F has recently been 


ordered. A-930A 


COMBUSTION 
-snonts naw, t met sie ENGINEERING 


furnaces, pulverized fuel systems and stokers; 
“to superheaters, economizers and eirheaters. 209 Madison Avenue « New York 16, N. Y 
, N.Y. 
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MERCOID 
CONTROLS 


A 


WAITING FOR 


The only /00% Mercury Switch eguipped controls. 
They assure better control performance and longer control life. 


Industry is now going full speed ahead 
in the process of reconversion, but not 
without its problems, involving labo: re- 
adjustments and certain limitations on 
essential materials that are governed by 
the demands on available supplies. 


Every effort is being made to provide for 


the ever increasing demand for Mercoid 
Controls. 


The cooperation of the trade is solicited 
in making known their probable require- 
ments, thereby facilitating in the pro- 
duction plans to the mutual advantage 
of all concerned. 


Vi-Tite Ti 
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THE MERCOID CORPORATION - 4201 W. BELMONT AVENUE + CHICAGO = 41> ILLINO 


Manufacturers of Automatic Controls for Heating, Air Conditioning and Various Industrial Applications 
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Why dig through a 
PILE 
of Catalogs? SITIZLA 


Find the 


Fitting 
you need, 


ickly— > er 
od AwWies” NcCORMICK & BAXTER 
in the COMPLETE line Nyy _CREOSOTING 


f you have a Penn-Union Catalog, you 

an instantly find practically every good 

ype of conductor fitting. These few 
n only suggest the variety: 


eng ee to take a ry 
large range of conductor sizes; oN : Sd 
with 1, 2, 3, 4 or more bolts. sé ; —A McCormick & Baxter. 
z 3 service! Our new, large 
a capacity equipment, our 
M Elbows, with enenpresston units ~. Ss 4 88 acres of storage capac- 
iving a dependable grip on both: con- = ity, our deep water dock- 
uctors, Also es Repneasies — Y te "ihe iN Zs age, rail sidings and 
tact units. * } JC ia our own Dotig- 
las Fir timber 


Bus Bar Clamps for installa- - \ 

tion without drilling bus. Single \ q ecpeeree 
and multiple. Also bus sup- deliveries of 
ports—various types. SS Tee ARS exacting orders, 


Call us... 
we deliver! 


mp Type Straight Connectors 
educers, Elbows, Tees, Ter- 
nals, Stud Connectors, etc. 


Jack-Knife connectors for simple 

and easy disconnection of mo- 

tor leads, etc. Spring action— 
self locking. 
i-Tite Terminals for quick 
IMstallation and easy taping. 
terminals, 
ew type, shrink §t, etc. etc. 


5 é I= ra ‘i s 
EEE = VT) SRN 
Bplicing Sleeves, Figure 8 and Oval, seamiess tub- 


ing—also split tinned sleeves. High conductivity " 
opper; close dimensions. C 4 


eferred by the largest utilities and 
lectrical manufacturers—because they & C R F 0) S 0 T | N C C ft , 
have found that “Penn-Union” on a fit- : 
ng is their best guarantee of Dependa- : 
bility. Write for Catalog. 
NN-UNION ELECTRIC CORPORATION 
IE, PA. Sold by Leading Jobbers 


PENN-UNION 


CONDUC TOR FITrTinGg ™ 
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Protect Now 


Breakdown in a 16,000 k.v.a. transformer . . . 
severe internal arcing . . . relief disc blows 
out... oil is violently ejected . . . intense 
fire envelopes nearby equipment ... two 
adjoining transformers let go and add to the 
fury of the flames. It took a 1'/2-hour battle 
te subdue the fire —and $50,000 to replace 
and repair the damage! 

A Grinnel Maulsifyre System now protects 
the equipment—as well as installations of many 
other public utility transformer stations. 

Wide acceptance of Grinnell Mulsifyre Sys- 
tems is based on a proved effective principle — 

in which blazin 

oil is emulsifie 

with a driving 
spray of water. 
The emulsion 
formed by the 
water spray is 





with GRINNELL MULSIFYRE 


DON'T WAIT 
FOR FIRE 
TO STRIKE... 
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fire-extinguishing —the fire goes out in a few 
seconds — reignation is prevented. 


There is absolutely no conductivity along the 
discharge of a Mulsifyre projector when spray 
strikes conductors carrying high voltages. Mul- 
sifyre Systems are permanently installed — are 
constantly on guard when operated automatic- 
ally — or may be operated manually. 


Recommended by Underwriters’ Labora 
tories for use in extinguishing fires in flam- 
mable oils immiscible with water, wherever 
such oil is a fire hazard — in transformers and 
other oil-filled electrical equipment. 


Don’t wait for fire to strike! See that your 
equipment has this 24-hour-a-day protection 
from now on. Experienced Grinnell engineers 
will help you plan protection, 
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New 1946 Edition of 


PUBLIC UTILITY BONDS 
and 


PUBLIC UTILITY 
PREFERRED STOCKS 


Comparative Statistical Data 


Containing all major.new issues from 1934 to the end of 
1945. This booklet, the first since 1943, lists 319 bond 
and preferred stock issues of Electric, Gas and Tele- 
phone Companies. 


Many factors considered indispensable in valuing and 
supervising such securities are shown. Included are re- 
demption features, original offering data, legality and 
pertinent capitalization, property and earnings figures 
and ratios. 


A copy will be sent to Institutional Investors, Public 
Utility Executives and Security Dealers on request. 


FIRST BOSTON 
CORPORATION 


BosTon New York Cuicaco 
Owe Feperat STREET 100 Broapway 231 So, La Satie Sr. 


BUFFALO CLEVELAND HARTFORD PHILADELPHIA 
PROVIDENCE RUTLAND SAN FRANCISCO SPRINGFIELD 
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-CUMULATIVE 





A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
A SHORT CUT United States Circuit Courts SIMPLE 
; of Appeals ALPHABETICAL 
suber vesen United States District Courts CLASSIFICATION 
State Courts OF SUBJECTS 
Federal Regulatory 
AN EXHAUSTIVE Commissions A GREAT REVIEW 
SURVEY OF State Regulatory Commissions 
THE LAW Insular and Territorial Regu- A GREAT SERVICE 
latory Commissions 


COVERING 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D.C. 
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Every doorway gives you an “‘opening’’ for more efficient 
traffic and materials-handling, shipping or warehousing. 
Just install sturdy, dependable KINNEAR Sieel Rolling 
Doors. They feature an all-metal door curtain of rugged, 
flexible, interlocking slats. The curtain coils compactly 
overhead, clearing the opening completely, saving wall and 
floor space, and remaining out of reach of damage when 
open. For additional advantages of quick, labor-saving, 
push button control, KINNEAR Motor Operators may be 
added. 


Advantages of Kinnear 
Steel Rolling Doors 


Rugged all-steet construction. 
Coiling upward action. 
Effective counterbalance. 


Flexible interlocking steel-slat 
construction. 


Motor operation and remote 
control if desired. 


Individually engineered 
each opening. 


Many others. 


for 


KINNEAR MANUFACTURING COMPANY 


Offices and Agonts 
in All Principal Cities 


1742 Yosemite Avenue 
San Francisco 24, Calif. 


INN EAR 


ROLLING DOORS 
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EGRY SPEED-FEED may be attached to any 
standard typewriter in one minute, with- 
out change in construction or operation, 
and with Egry Continuous Forms, prac- 
tically doubles the output of the operator 
since all her time becomes productive. 


EGRY TRU-PAK speeds the writing of all 
handwritten records. Eliminates mistakes 
caused by carelessness, thoughtlessness 
and temptation. Assures positive control 
over all recorded transactions. 


EGRY ALLSET Forms are individually bound 
sets, interleaved with onetime carbons 
for immediate use for either typed or 
handwritten_records. 








@ The systems shown at the left step 
up the making of handwritten and 
typed records for the reason that time- 
consuming, tiresome, manual opera- 
tions, such as inserting and removing 
loose carbons from the forms, have 
been eliminated. When you use Egry 
Business Systems you'll find that more 
records are written in less time be- 
cause the operator’s efforts are pro- 
ductive. You will be interested in 
learning more about the worth-while 
advantages which accrue to the users 
of Egry Business Systems. Literature 
containing full information will be 
sent on request. Or for visual proof 
of the usefulness of these systems, a 
practical demonstration may be ar- 
ranged in your own office, at your 
convenience. This entails no cost or 
obligation whatever. 
. ” 


- 





“f with EGRY BUSINESS SYSTEMS 


THE EGRY REGISTER COMPANY, DAYTON 2, OHIO, Dept. F-314 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada 


“ 


Egry maintains sales agencies in all principal cities 
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{ American Water Works Association, Minnesota Section, begins meeting, Minneapol‘s, 
Minn., 1946. 





American Gas Association, Conference on Industrial and Commercial Gas, will hold 
meeting, Toledo, Ohio, Mar. 28, 29, 1946. 





American Water Works Association, New York Section, will hold meeting, Elmira, 
N. Y., Mar. 28, 29, 1946. 





Federal Power Commission resumes natural gas investigation hearing, Charles- 
ton, W. Va., Apr. 2, 1946, ey) 





Midwest Power Conference will be held, Chicago, Ill., Apr. 3—5, 1946. 





Federal Power Commission resumes natural gas investigation hearing, Chicago, Iil., 
1946. 





Kentucky Telephone Association will hold sessions, Apr. 4, 5, 1946. 





Southern Gas Association starts meeting, Galveston, Tex., 1946. 
New England Gas Association starts business conference, Boston, Mass., 1946. 





Southeastern Electric Exchange, Engineering and Operation Section, begins meeting, 
Atlanta, Ga., 1946, 





Missouri Valley Electric Association, Engineering Conference, will hold meeting, 
Kansas City, Mo., Apr. 4—6, 1946. 





4 National Electrical Manufacturers Association will hold spring meeting, Chicago, 
Ill., Apr. 8, 1946. 





¥ American Water Works Association, Canadian Section, will hold meeting, ‘ey 
Niagara Falls, Ont., Apr. 8—10, 1946. 





4 Edison Electric Institute, Commercial Section, begins meeting, Chicago, Ill., 1946. 











{ Nebraska Telephone Association will hold convention, Omaha, Neb., Apr. 9, 10, 1946. 








Authenticated News 


Freight Engines at Laramie, Wyoming 
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Should Government-owned 


Utilities Be Taxed? 


Analysis of the discriminatory tax situation which 

confronts the business-managed utility industry in the 

United States today—what it costs and what can be 
done about it. 


By BEN C 


. McCABE 


PRESIDENT, NATIONAL TAX EQUALITY ASSOCIATION 


besets the electric companies is 

tax-free competition Interest- 
ingly, the problem is one that they share 
with a great many other branches of 
private enterprise—all the way from 
the corner grocer in the smallest ham- 
kt in America to some of the very big- 
gest of our manufacturers. 

It is a problem that is growing in in- 
tensity as government plunges more 
and more deeply into business on its 
own account, and as it stretches the 
blanket of Federal income tax exemp- 


A I see it, the chief problem that 
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tion and other subsidy and special 
privilege over cooperatives, mutuals, 
and other favorites that compete with 
tax-paying businesses but operate un- 
der rules which are quite different from 
those laid down for private enterprise. 

It is estimated that a billion dollars 
of Federal revenue is being lost through 
these tax subsidies, and though we 
have come to a point of tossing billions 
about as casually as we used to talk 
about thousands, let me point out that 
the collection of this lost tax billion by 
Uncle Sam would give taxpayers 20 per 
MAR. 14, 1946 
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cent more relief than they are getting 
under the 5,000,000,000 reduction that 
Congress has just voted. 

_ Let me point out, also, that the tax 
‘loss is constantly becoming greater 
rather than smaller. Every time a city 
moves into the electric utility business, 


with an accompanying flurry of politi- | 


cal promises that “rates will now come 
down where they belong,” the Federal 
Treasury loses millions in tax reve- 
nues. And, since it has never been the 
custom of government to cut its gar- 
ments to the cloth on hand, the immedi- 
ate result is that these businesses and 
individuals that have no way to escape 
paying taxes must dig a little deeper 
into their pockets to make up the loss. 

The same unfortunate gouge takes 
place when a big codpefative buys a 
tax-paying oil refinery, or a farm imple- 
ment factory, or a grain elevator busi- 
ness, or a cosmetic plant. The former 
taxpayer becomes exempt, even though 
the business may be continued without 


a whit of change in management or’ | 


markets. 

' The codperatives are doing about 
ten billion dollars of business this year 
in the United States, and are growing 
like wildfire—piling up their tax-free 
earnings for expansion in all directions 
and into every line of enterprise. 


~ EP preemie corporations, too, 

representing the investment of 
actually uncounted billions of public 
money, not only in electric power proj- 
ects but in many other lines as well, are 
growing at a similar rate—arrogantly 
crowding tax-paying competitors to the 
wall; setting up their utterly spurious 
yardsticks of comparative rates and 
prices; bureaucratically pushing this 
nation from the security of democracy 
MAR. 14, 1946 


to the kind of regimented Socialism 
that England has already adopted. 

Borrowing between government au. 
thorities, agencies, and corporations 
has increased the total funds allocated 
by congressional grants by over $24. 
000,000,000. 

Much of the shift from private to 
municipal ownership is due to tax im- 
| munity of physical property, of income, 

and of the debt instruments sold to the 
public in order to pay for the property 
acquired. 

The TVA operates its chemical busi- 
ness at a cost considerably above that 
of private enterprise, and, in comput- 
ing costs, it does not include taxes or 
interest on the investment. 

Electric cooperatives, furnished with 
plenty of REA money to compete with 
privately owned companies, are also 
operating ice plants, creosoting plants, 
and freezer lockers. 


{Gyre psargearn most business- 

men are quite unaware of the 

| astounding ramifications of govern- 
ment in business. Nor do they realize 
the implications of the river authori- 
ties and other projects, which congres- 
sional sponsors would have the people 
of the nation believe are to public ad- 
vantage, though their effect would gen- 
erally be quite the opposite. 

The story of government in business 
is almost as old as the Federal govern- 
ment itself. But, apart from the early 
forms, such as the Bank of North 
America in 1791, the First and Second 
Banks of the United States, the char- 
tering of the Panama Railroad in 
11904, the use of the corporate struc- 
ture in the business of government 
'dates from the establishment of the 

| Federal land banks in 1916. 
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SHOULD GOVERNMENT-OWNED UTILITIES BE TAXED? 


This means that this entire and un- 
paralleled growth of government in 
business had been accomplished in our 
adult lifetime, under our eyes, and with 
our apparent sanction. . 

The pressure of need during World 
War I was the incubator which hatched 
this novel idea in American experi- 
ence. Out of war came the U.S. Grain 
Corporation, the U.S. Emergency 
Fleet Corporation, the U.S. Housing 
Corporation, the War Finance Corpo- 
ration, and many others. 

The depression, plus the present 
war, was sufficient to mature the gen- 
eral idea, and from these fledglings as 
a beginning an economy has been de- 
veloped in which the government cor- 
poration emetges as a dominant and 
al-embracing business enterprise. 


, ieee were 101 such corporations 


before President Truman signed 
the merger law providing absorption 
by RFC of several war agencies. They 
include banks and lending agencies, 
housing authorities, railroads, steam- 
ships, barge lines, manufacturing 
plants, insurance, prison industries, 
dectric corporations of enormous mag- 
nitude, and many others. 

Even more breath taking is the tre- 
mendous amount of taxpayers’ money 
that is necessary to finance and operate 
these so-called segments of govern- 
ment. The 1944 executive budget gave 
borrowing power to only eight of these 
agencies to the staggering amount of 
more than $832,000,000,000. 


Businessmen and taxpayers should 
be interested in the reason and purpose 
of this growth; the cost in dollars to. 
the taxpayer; the impact of govern- 
ment business upon business in gen- 
eral through loss of taxes and interest 
on funds used. 

The reasons given for using the 
government corporation rather than 
have business transacted through the 
established government department are 
several. As the President’s Committee 
on Administrative Management stated : 

“They have freedom from various 
government controls and restrictions 
such as budget procedures, personnel 
regulations governing appointments, 
discharge, compensation, travel, pur- 
chase, etc. They incur debts and settle 
claims. These exemptions from ordi- 
nary governmental routines and pro- 
cedures give the corporation the power 
to act with speed and economy for 
those enterprises . . . rendering con- 
tinuing economic services that compete 
with and will inevitably be compared 
with private enterprise.” 


HIs is certainly debatable theory, 
for it must be remembered that 
unless an electorate holds tightly to the 
“purse strings” of its government, it 
can expect no better than is indicated 
in the U.S. Treasury report of 1944, 


which shows that government corpora-(_ // 


tions and credit agencies produced a 
deficit of $1,244,354,252 — roughly 
$1,000 for every man, woman, and 
child in the United States. 


e 


business this year in the United States, and are growing like 


Cm codperatives are doing about ten billion dollars of 


wild fire—piling up their tax-free earnings for expansion in 
all directions and into every line of enterprise.” 
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This is a fantastic situation, to say 
the least—particularly when the losses 
sustained happen to be our own money. 
It gives reason for the effort of the 
Byrd-Butler Bill to herd government 
corporations into a common corral 
where their financial operations may at 
least be watched. 

The most conspicuous as well as the 
most controversial field of government 
business is that which surrounds the 
public utilities. This broad classifica- 
tion encompasses rural electrification, 
both new constructions and the ab- 
sorption of existing facilities by coop- 
eratives ; the creation of new generat- 
ing and transmitting facilities under 
such authorities as TVA and the con- 
templated new river authorities; the 
shift from private to municipal owner- 
ship. 


A ROUGH picture of the relative 
growth of privately owned and 
publicly owned establishments can be 
seen from a comparison of figures pub- 
lished by the FPC for the 20-year pe- 
riod 1920 to 1940. 

This was the period of the greatest 
growth in the privately owned public 
utility field this country has ever ex- 
perienced; yet, comparing figures on 
the production of electricity, the pri- 
vately owned establishments increased 
output 300 per cent, while the publicly 
owned establishments increased output 
900 per cent. 

Comparing the capacity of generat- 
ing plants alone, the privately owned 
establishment increased its capacity 
260 per cent, while publicly owned ca- 
pacity increased 880 per cent. 

Using either of these tests, the pub- 
‘licly owned utilities were increasing ap- 
proximately three times faster than 
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were private enterprises during this 
20-year period. 

What is actually happening to the 
private utility industry appears in eyi- 
dence presented to Congress in the 
hearings on the Agriculture Depart- 
ment Appropriation Bill for 1945. This 
evidence concerns the REA and its de- 
velopment of cooperatives. 


URING 1943 and through Febru- 
ary, 1944, 63 privately owned 
utility properties were acquired at a 
cost of $6,570,000. And it should 
be noted that this income-producing 
property, once it is transferred to a co- 
Operative, immediately becomes im- 
mune to any Federal income tax liabil- 
ity, and most of the states have given 
them immunity from tax liability un- 
der the general property tax as well— 
some states for as long as twenty-five 
years by statute. 

Coupled with this absorption of pri- 
vately owned utilities is the additional 
new construction allotment of $7,870,- 
310 for the same period. 

Thus, over fourteen million has been 
spent for public utility enterprise 
through REA co-ops. The property it- 
self comes off the general property tax 
rolls and the income is not subject to 
Federal income tax. 

The allotments alone for the period 
covered indicate that negotiation is in 
progress on 44 additional properties for 
a total cost of $4,446,000, with new 
construction of $4,460,000, or an ad- 
ditional total of $8,906,000. 

The grand total of allotments and 
acquisitions, therefore, is around $20,- 
000,000, and this in a year when, to 
use the words of the administrator of 
REA, “war restrictions hindered our 
growth.” 
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SHOULD GOVERNMENT-OWNED UTILITIES BE TAXED? 





Public Utilities 


Ts most conspicuous as well as the most controversial field of 

government business is that which surrounds the public utilities. 

This broad classification encompasses rural electrification, both new con- 

structions and the absorption of existing facilities by codperatives; the 

creation of new generating and transmitting facilities under such authori- 

ties as TVA and the contemplated new river authorities; the shift from 
private to municipal ownership.” 





i the beginning of REA opera- 
tions, roughly $500,000,000 has 
been allotted from public funds to the 
electric co6peratives in order that they 
may build electrical generating and 
transmission equipment, as well as buy 
existing establishments. It is important 
to note that over 1,200 privately owned 
and managed operating utilities have 
thus far been absorbed by the co-ops. 

With the rule-of-thumb in the util- 
ity industry that each $5 of plant in- 
vestment will produce $1 of gross reve- 
nue, if $500,000,000 is invested in 
plant, this investment under private 
management should produce $100,- 
000,000 annually in gross revenue. 
The utilities have been paying an aver- 
age of 25 per cent of gross income in 
taxes—state, local, and Federal. 

So that i# the REA co-ops carried 
the same tax load as do private utili- 
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ties, they would have piled up a tax 
liability last year of roughly $25,000,- 
000. 

But what is equally important is the 
cold fact that the citizens of the coun- | 
try at large are made to pay through 
increased taxes in order that the con- 
sumers of codperative power may buy 
the service at cut-rate prices. 


Gan. we have not reached the end 
of this story. Today we find that 
REA co-ops are deliberately breaking 
through the charter grants which Con- 
gress set up in the original enabling leg- 
islation. This is done by the rather 
simple method of setting up subsidiary 
corporations to engage in business op- 
erations not permitted under the orig- 
inal REA grant of power and com- 
pletely outside the intent of Congress 
when it set REA in motion. 
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As an example of this procedure is 
the incorporation in Texas, December 
4, 1940, of the Texas Power Reserve 
Electric Codperative, Inc. of the 71 
REA codperatives 52 are members. 
On January 10, 1945, this subsidi- 
ary corporation purchased two plants 
owned by Commercial Creosoting 
Company at Lufkin and Longview, 
Texas. The purchase price was $125,- 
000. A loan was negotiated with REA 
for $200,000 at 2 per cent interest. 

What will prevent them from organ- 
izing similar subsidiaries to manufac- 
ture any and everything, however re- 
motely connected with supplying elec- 
tric energy to rural districts—and in 
every case competing with private capi- 
tal in any area of business which it 
chooses ? 

In every case they will operate on 
“ government credit—and be tax exempt 
as well. 


oe we see that government en- 
terprise, as expressed in the rural 
electric codperative, isCsubsidiz@d on 
three distinct levels: (1) Its adminis- 
trative costs are paid out of general 
appropriations, and many services, ac- 
counting, engineering, and legal, are 
provided free to the co-ops by the Fed- 
eral government; (2) tax immunity at 
the Federal level and tax privileges at 
the local level; and (3) interest rates 
on mortgage loans at government bor- 
rowing rates, irrespective of the risks 
of the individual enterprises involved. 
It is difficult to see how privately 
owned utilities facing these subsidies 
can long endure these pressures and 
compete with such overwhelming odds. 
The answer is that they cannot, unless 
this government enterprise charges 
prices which include its own burden of 
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tax costs, administrative costs, and §. 
nancial costs. The evidence is present 
in the large number of private estab- 
lishments which are selling out. 

In the electric field, the most over. 
whelming competitive force — one 
which cannot but give grave concern 
to every citizen who would preserve the 
essential freedoms of American life— 
is the present TVA and the promise of 
nine other “river authorities” which, 
we are assured, are to come. 

The constitutional authority vested 
in Congress to “control navigable 
streams” is the excuse for putting the 
government into this business. 


VA was set afoot to “control the 

flood waters” of the Tennessee 
river. But, with careful planning and 
execution, this project, as now devel- 
oped, is certainly not one in which flood 
control is of primary importance. 
Rather it is one of power production 
and sale, as well as a myriad of other in- 
dustries. This is not a matter of idle 
statement, for the annual report of 
TVA shows that total operating reve- 
nues from power operations totaled 
$35,429,546, while the expense of 
flood-control operations totaled $917,- 
004 


Thus this corporation, whose excuse 


for being is flood control, spent slight- 


ly more than 2 per cent of its income 
for its primary purpose! 

The Tennessee Valley Authority has 
emerged in ten years as a government 
within a government, having virtually 
complete economic autonomy over an 
area as large as Maine and New Hamp- 
shire combined, with an investment of 
our money of almost $800,000,000, 
and operating a hodgepodge of busi- 
ness enterprises which have as little to 
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do with its initial and avowed purpose 
as Gabriel had with the land beyond 
the River Styx. 


= et tax-free and interest-free en- 
terprises in which Federal per- 
sonnel and money are now engaged by 
the Tennessee Valley Authority in- 
dude manufacturing of fertilizer, am- 
monia, ammonium nitrate, calcium 
arbide, phosphorus, dicalcium phos- 
phate, calcium silicate, dehydrators, 
alumina, and laminated wood. 

It directs operations on a large area 
of farm land; promotes food process- 
ing and marketing associations ; proc- 
esses fish ; constructs and operates river 
terminals; engages in lumbering; op- 
erates tourist cabins; rents houses; 
produces and sells electric power and 
energy; lends money; quarries lime- 
stone; does engineering work outside 
the TVA area, including Russia; op- 
erates grocery stores, service stations, 
and drugstores. 

One of the greatest losses to the 
community centers around the fact 
that capital costs for this enterprise 
never have been shown as a cost of do- 
ing business. To measure the “cost of 
service’ without giving recognition to 
“interest on investment” is mute evi- 
dence that this cost is merely shifted to 
the tax-paying public at large. 

After all, in order to buid TVA the 
Federal Treasury sold bonds. On these 
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bonds it pays interest. None of the in- 
terest on government debt is ear- 
marked to any individual project for 
which the money is spent; this cost 
drops into oblivion into the general 
heading “Interest on the Public Debt.” 
For this reason, most government cor- 
porations can issue annual statements 
showing operating profits by the sim- 
ple expedient of burying the capital 
costs in the reservoir of “Interest on 
the Public Debt.” 


W ™ actually, is the amount of 
interest that TVA owes to the 
people of the United States? Careful 
computation gives us the amazing total 
of over $50,000,000—on a simple in- 
terest basis only. On a compound in- 
terest basis the total would be nearer 
$55,000,000. Include these interest 
charges in the TVA power balance 
sheet for the past four years, and a 
marked change takes place in operating 
results. Income reported for 1941 
shrinks from a reported $6,990,000 to 
$2,644,000; for 1942 from a reported 
$3,673,000 to red ink of $2,120,000; 
for 1943 from $14,000,000 to $5,810,- 
000; for 1944 from $14,116,000 to 
$5,636,000. 

But what of taxes? An adjustment 
must also be made for the tax liability 
equivalent to that which is normal in 
the public utility field. It is common- 
place that local, state, and Federal taxes 


$5 of plant investment will produce $1 of gross revenue, if 


q “Wit the rule-of-thumb in the utility industry that each 


$500,000,000 is invested in plant, this investment under pri- 


vate management should produce $100,000,000 annually in 
gross revenue. The utilities have been paying an average 
oftalmost 25 per cent of gross income in taxes—state, local, 
and Federal.” 
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ordinarily consume roughly 25 per cent 
of gross revenue of public utilities. It 
becomes necessary, therefore, if our 
calculation of the Treasury’s loss is to 
be correct, that this liability also be 
read into the record. 

But it is not enough to apply current 
tax rates to the $36,000,000 that rep- 
resents present gross income of TVA 
for electric power. We must first pro- 
vide the wherewithal to pay taxes and 
interest, and inasmuch as these two 
items customarily consume nearly 50 
per cent of an electric company’s reve- 
nues, TVA rates will have to be prac- 
tically doubled. 


I’ other words, if a private utility 
wants to show $36,000,000 before 
taxes it must produce at present rates 
$48,000,000 of gross revenue. TVA 
would also need to do this if it is 
in good conscience to be compared with 
a tax-paying utility. The need for this 
added income, plus the interest on 
power investment now completely dis- 
regarded, would mean that TVA total 
gross income would need to be well 
over $60,000,000 if $36,000,000 is to 
be kept in its cash drawer. At least a 
tax-paying and an interest-paying busi- 
ness would need to do this. 

If TVA had charged into its ex- 
penses the interest on funds that it 
used, as well as the taxes customarily 
paid by utilities, the results of the four 
years’ operation I have discussed would 
have shown an average annual deficit 
on power operation of roughly $600,- 
000 instead of the profit Mr. Lilienthal 
has so widely advertised. 

And these are TVA’s best years! 

In the field of municipal tax-free 
ownership, the entire picture becomes 
blurred through the absorption of pri- 
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vately owned municipal companies by 
REA coéperatives, TVA codperatives, 
and power districts. 

It is in the business of electric power 
that the municipal tax-free enterprise 
has made its most significant growth, 
for, under the impact of high income 
taxes at the Federal level, local com. 
munities have been quick to realize that 
this tax saving, together with local 
property tax immunity, gives them a 
tremendous tax advantage over the 
present privately owned companies. 


Shins drift can be measured by the 
very obvious increase in municipal 
bond snancing to cover acquisition of 
electric light and gas companies during 
the years 1935 to 1941. The propor- 
tion of municipal financing for this 
purpose in 1935 was 1.4 per cent of 
the total. In 1941 it was 9.1 per cent 
of the total, or an increase of 720 per 
cent in six years. 

And why not? The income from 
these securities sold to the public is 
federally tax-exempt ; the income from 
the physical property is also tax ex- 
empt—so there is a double tax loss to 
the Federal government. Little wonder 
that private enterprise cannot compete 
with public enterprise in this field. 

There was an estimated $20,000- 
000,000 of wholly exempt securities of 
state and local governments outstand- 
ing as of January 1, 1942, of which 
$8,000,000,000 was held by indi- 
viduals. Here, then, is roughly $160; 
000,000 of income, assuming 2 pet 
cent interest rate, which is exempt 
from Federal income taxes. Little wor- 
der that municipal politicians can make 
glowing promises to the townsfolk 
when the issue of municipal ownership 
is put on the ballot. 
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— 


The Tennessee Valley Authority 


rr Tennessee Valley Authority has emerged in ten years as a 

government within a government, having virtually complete eco- 

nomic autonomy over an area as large as Maine and New Hampshire 

combined, with an investment of our money of almost $800,000,000, and 

operating a hodgepodge of business enterprises which have as little to do 

with its initial and avowed purpose as Gabriel had with the land beyond 
the River Styx.” 





What has been stated gives only a 
small part of the appalling story of 
government’s invasion of competitive 
business; but it is enough to show 
that if government corporations car- 
ried the same load of taxes and finan- 
tial costs as do private corporations 
with which they compete, they would 
operate with hopeless deficits. 


A matters now stand, the bulletin 
of the Treasury of November, 
1944, shows operating deficits of over 
$230,000,000 created by government 
corporations from their inception until 
August 31, 1944. This is the latest ma- 
terial available, and this does not in- 
clude any of the war corporations. 
These corpgrations, other than those 
set up primarily for the war, have loans 
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outstanding of over $20,000,000,000. 
What capital losses will need to be 
written off here, no one knows. Ob- 
viously, they will be considerable. 

Then there are many agencies, au- 
thorities, as well as corporations, 
which do not report to the Treasury, 
so that their operations are not included 
in the figures given. 

The actual business losses on TVA 
are a matter of record, and they 
should lay the ghost that the govern- 
ment can do it cheaper. There is cer- 
tainly nothing in the record that would 
indicate that government operation at 
the local, state, or Federal level is more 
efficient or more economical when op- 
erating in the same field as private en- 
terprise and assuming the same kinds 
of costs and risks. 

MAR. 14, 1946 





PUBLIC UTILITIES FORTNIGHTLY 


HERE is one other correlative con- 

clusion. The vastness of govern- 
ment enterprise—the immense financial 
empire of a corporation, such as RFC, 
larger than a combination of any five 
New York banks, employing over 
8,000 people, having loaned over $30,- 
000,000,000 during its lifetime — 
should give every American taxpayer 
some sleepless nights. With a national 
debt now of almost $300,000,000,000, 
with over $100,000,000,000 spent last 
year alone, one might well ask: How 
long can this continue without every 
productive American being ultimately 
reduced to common poverty? The re- 
cent Federal budget, submitted August 
Ist, for 1946 estimates nonwar ex- 
penditures of $15,288,000,000, or $4,- 
909,000,000 above actual outlays for 
1945. Note, please, these are nonwar 
expenditures. 

One can but look with awe and 
wonder at contemplated spending of 
such proportions and hope that tax- 
paying America will bring this chapter 
to a close before there is nothing left 
to spend—or to tax. 

There is one other conclusion: that 
government corporations, codperatives, 
mutuals, and other federally tax- 
exempt organizations and corporations 
must be made to stand their due share 
of the cost of maintaining an orderly 
government. 

The problem is a major one for the 
public utilities. But it is not theirs 


alone. It is equally the problem of ; 
tax-paying individuals and businesses, 


Ce. which passed the law 
giving cooperatives exemptio 
from payment of Federal income taxes 
and scores of other special privileges, 
has full power to change those laws 
and to say to the co-ops, “From this 
day forward you shall do business un- 
der the same rules that have been estab- 
lished for your competitors—paying 
taxes and operating without favorit. 
ism.” 

How can it be done? Only by the 
demand of the people themselves. Only 
by recognition of the fact that this na- 
tion was built under a system of equal 
justice, equal opportunity, and equal 
taxation—and that it can survive only 
by a return to those principles. 

A letter that Thomas Jefferson 
wrote to William B. Bibb is as apt to- 
day as it was when it was written, on 
July 28, 1808: 

“Sir: I received duly your favor of 
July 1st, covering an offer of Mr. Mc- 
Donald of an iron mine to the public, 
and I thank you for taking the trouble 
of making the communication, as it 
might have its utility. But having al- 
ways observed that public works are 
much less advantageously managed 
than the same are by private hands, | 
have thought it better for the public to 
go to market for whatever it wants, 
when it is to be found there. . . .” 





Fifty-two for Forty 


Ie C. A. Kimball of Manhattan, Kansas, just doesn’t understand 
Labor with a capital L. He sends in a suggestion that “there ought 
to be a law” by which farmers would get paid for 52 hogs when they 
sell 40; ditto for cattle, sheep, wheat, corn, etc. And he wants unemploy- 
ment compensation for any farmer who has a crop failure, $25 a week 
for fifty-two weeks (farm crops mostly are annual), and for every 


member of the farmer's family. 
MAR, 14, 1946 


342 





Radio in the Utility Field 


In addition to special emergency channels now in use 
primarily for private communication, many new pub- 
lic services possible only by means of radio channels 
may be rendered, especially in the telephone field. 


By BERNARD C. BURDEN 


TILITY executives throughout 
U the country are today giving 
thought as to how they can best 
make use of the potential radio appli- 
cations allocated to their respective in- 
dustries under the master frequency 
allocation blueprint drawn up by the 
Federal Communications Commission 
and announced last May 25, 1945. 

The genuine need in the gas, water, 
and electric utilities field for radio chan- 
nels on an unrestricted basis has long 
been recognized. As early as 1936 an 
electric utility group appeared before 
the FCC and asked that a number of 
channels be made available to operat- 
ing power companies. They also asked 
for relief from the restrictive FCC 
regulations which prevented the use of 
the special emergency frequencies al- 
ready available except for special cor- 
rective situation; #.e., during storms 
or other emergencies. 

Although additional frequencies 
were subsequently made available, their 
use was restricted to purely emergency 
situations, hence the full potentialities 
of radio could not be utilized. 
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In spite of this handicap, at the time 
of the allocation hearings ( fall, 1944), 
the power and gas utilities were oper- 
ating some 800 special emergency sta- 
tions. These were grouped on 17 chan- 
nels shared by some 15 services and 
represented an investment of approxi- 
mately $3,000,000. 

The FCC allocation plan of 1945 
made available to the power, gas, elec- 
tric, and steam utilities, as well as 
transit systems and certain other 
groups, some 31 channels located in 
4 bands. 


I" its May, 1945, report the FCC did 
not fully pass on the request of the 
power utilities that a “separate service 
classification” be given and that broad- 
er privileges go with the newly al- 
located channels. However, it recog- 
nized the appeal and promised “appro- 
priate consideration” of the utilities’ 
request for a broader use of radio in 
the day-to-day construction and main- 
tenance of power lines. 

Although those utilities, having use 
for radio channels for day-to-day 
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maintenance operational purposes, 
would have preferred an immediate 
green light on the unrestricted use of 
their allocated channels, it is more than 
wishful thinking to conclude that the 
FCC will in due time grant the desired 
privileges. 

The restrictive rule (10.23) as now 
written states that, “special emergency 
stations may be used only during an 
emergency jeopardizing life, public 
safety, or important property... .” It 
is this rule which, in the opinion of the 
power and other utility groups, must 
be modified if radio is to be fully effec- 
tive in the utilities field. 


Typical Uses of Radio Channels 


oo power, gas, and water utility 
fields set forth in their report to 
the FCC that radio channels would be 
useful for emergencies arising from 
such sources as: 


A. Natural causes which in magnitude 
and extent vary from hurricanes, 
floods, and earthquakes to local 
storms where wind, ice, and light- 
ning are the most troublesome fac- 
tors. 

. Inherent causes involving infre- 
quent but inevitable failures of 
physical materials when under con- 
stant mechanical or electrical stress 
and simultaneously subjected to ac- 
tion of the elements, such as gas 
main breaks, pole failures, equip- 
ment breakdown, etc. 

. Foreign interference of both an 
accidental and malicious nature, 
which includes fires, stone and gun- 
shot damage, felling trees across 
lines, breakage of poles and hy- 
drants by vehicles, damage to pipes 
and cables during road or other 
construction work, and other situ- 
ations too numerous to mention. 

D. The imposition of extraordinary 
demands upon utility systems as a 
result of fires, droughts, unusual 
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weather conditions, etc., which may 
require unusual and rapid action 
by utility personnel. 


Common-carrier or Private Basis 


HE special emergency radio chan- 
nels now in use in the utilities field 
are used primarily for private com- 
munication purposes. Most of the calls 
are between a headquarters office and 
a mobile station (usually a maintenance 
truck). Utility companies whose de- 
mands for this type of service are too 
limited to justify the investment and 
operational expense of the headquar- 
ters and mobile installations required 
may, at least in many communities, be 
able to take advantage of the urban mo- 
bile radio service that will probably be 
available through telephone companies. 
This would eliminate the need for 
fixed stations, except those operated by 
the telephone company on a common- 
carrier basis. In many respects radio 
service to the vehicles of power, gas, or 
water utilities on a common-carrier 
basis by the telephone company would 
seem to offer both economic and opera- 
tional advantages over privately owned 
radio systems. 


Radio in the Telephone Field 


|. ompere most every conceivable 
use of the vacuum tube was pro- 
posed by interested sponsors at the 
1944 FCC allocation hearings, no one 
appeared to ask for radio frequency 
channels for use in transmitting power. 
Hence, in the power field, the question 
of supplementing or replacing wire 
power lines with radio links did not 
arise. 

The situation in the telephone field 
is somewhat different. Under the FCC 
allocation plan, telephone companies 
(if they get there first) may be able to 
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offer some new services which are pos- 
sible only by means of radio channels, 
as, for example, urban or highway mo- 
bile radiotelephone service (some- 
times referred to as “‘automobile-tele- 
phone”). Theoretically at least, the 
new services hold forth promise of ad- 
ditional revenue. However, many prac- 
tical telephone men feel that the mobile 
radiotelephone services will be large- 
ly a labor of love, though nevertheless 
an essential undertaking. 

The currently high investment costs 
per mobile radio installation inevitably 
lead to the conclusion that economical- 
ly urban mobile service will be difficult 
to prove in, except in our largest cities. 
However, present equipment costs 
are based on current demands and 
the greatly expanded market for mo- 
bile radio transmitter-receiver units 
should, within a reasonable length of 
time, result in mobile units selling for 
$200 or less (present costs $400 to 
$500). Whether or not telephone com- 
panies can break even on mobile serv- 
ice with average station investments 
of $200 to $300 will depend on rates, 
popularity of service, operational ex- 
pense, etc. Your guess is as good as 
mine. That radio is no easy road to suc- 
cess for the smaller telephone compa- 
nies is shown in the simple expense- 
revenue study, Table I, outlined on 
page 349, 


Radio versus Wire 


M"2 more promising from an 
economic standpoint are the po- 
tential applications of radio channels 
as a supplement to or replacement of 
wire lines. There are four general ap- 
plications of the so-called “line-of- 
sight” radio channels’ in lieu of wire 
lines, viz: 


1. For long-haul toll service on a re- 
lay basis. 

2. For short-haul toll (single link). 

3. For special rural subscriber. 

4. For short-distance trunk groups be- 
tween unattended automatic ex- 
changes and control offices. 


Radio channels offer the outstand- 


1 The so-called “line-of-sight” channels are 
those frequencies in the upper portion of the 
universal radio spectrum which makes use of 
radio waves so short that they cannot transcend 
the curvature of the earth. Since they cannot, 
therefore, for purposes of reliable, practicable 
reception, pass beyond the horizon—as seen 
from the position of the transmitting antenna— 
the receiving area is roughly restricted to the 
limit of what the human eye can see if one 
were stationed on the transmitting tower. 
Hence, the description “line of sight.” Ob- 
viously, elevation of the point of transmission 
increases the reception area. Television, or FM 
radio programs (both of which use “line-of- 
sight” frequencies), can reach receiving sets 
only within about a 20-mile radius, if sent from 
a 10-story building on a flat location. But they 
can reach almost a 50-mile radius if sent from 
the top of the Empire State building. And, if 
projected downward from a transmitting plane 
flying over 10,000 feet above the earth (strato- 
vision), a surface area circle of reception with 
a 400-mile radius can be established. 


e 


“RECENT disclosures on radar equipment show that beam 
widths as small as one degree can be obtained. At 20 miles 
from the transmitter a 1-degree beam would be only .348 
miles in width. With such sharply defined beams a radio 
channel would in effect occupy an ETHER RIGHT OF WAY. 
This occupancy need not interfere with other channel rights 
of way in the same area, provided the two beams were kept 


‘harrow so as not to overlap at the receiver points.” 
345 
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ing cost advantages over wire lines of 
being independent of subscriber density 
(rural subscriber service) or mileage 
between terminals (short-haul toll or 
trunk service). The cost of serving (by 
wire) a fixed number of rural sub- 
scribers increases materially as the 
number of subscribers per mile de- 
creases. For the distances normally in- 
volved it would appear that the cost of 
serving the same number of rural sub- 
scribers by radiotelephone channels 
would be virtually independent of their 
density in a given area. 

Similar reasoning would apply to 
short-haul toll. Whereas the cost 
of a toll line increases proportionally 
for every mile of line added, there is 
normally little difference in cost be- 
tween a 15- and a 20-mile radio chan- 
nel. In considering long-haul toll radio 
links the costs do, of course, increase 
with distance, due to the necessity for 
radio relay equipment at periodic 
points along the circuit. Radio channels 
also have the advantage over wire lines 
of bringing the major part of a circuit 
(channel) investment indoors where it 
can be maintained with complete free- 
dom from the wear and tear that oc- 
curs to open wire lines subject to wind 
and weather. 


PB paen that radio has great po- 
tential possibilities for short- and 
long-haul telephone toll service and 
possibly even for rural telephone sub- 
scriber service, the smart operator will 
want to know when and how much. 

A complete answer to this question 
would occupy as much time as a Sena- 
tor Bilbo speech. However, some gen- 
eral observations can be made in much 
less time and with less mental anguish 
to the listener. 
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During the frequency allocation 
hearings the FCC seemed somewhat 
lukewarm to the thought that radio 
could be used for the replacement of 
telephone wire lines. How they may 
view any extensive adaptation of radio 
to the wire business is a moot question, 

However, a deep look into the crystal 
ball (plus recent reports on new devel- 
opments) convinces the author that 
radio channels will play an important 
part in both the long- and short-haul 
toll picture of the future and that com- 
plete approval will be forthcoming from 
the FCC for the full use of radio in the 
telephone field in order that the public 
will receive maximum benefit from the 
benefits that will accrue from this new 
tool in conjunction with wire tele- 
phony. 

The prediction that the FCC will not 
discourage the large-scale use of radio 
for short- and long-haul toll purposes 
comes from an analysis of some of the 
war-developed communication and 
radar techniques and equipment, plus 
observations of the intelligent and 
straightforward manner in which the 
commission is handling problems that 
come before it. 

In recent weeks a large amount of 
Army-Navy technical information on 
radar, multiplex pulse communication 
systems, and ultra and super high-fre- 
quency techniques has been released. 
This information would seem to pro- 
vide the answer to the question, “where 
would the frequencies come from for 
large-scale use of radio in telephone toll 
and trunk plant?” How can the tele- 
phone industry, with its established 
pole-line and wire facilities, expect to 
occupy space on the overcrowded spec- 
trum in competition with other radio 
uses which have no such alternative? 
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Figure I 
Radio Channel Applications in the Telephone Field 





Opportunity in the Microwaves 


I’ the early days the fatherly ad- 
monition was to “go West, young 
man.” To the telephone executive seek- 
ing to make full use of radio in toll 
plant, comparable opportunity advice 
would be to “go up, young man.” Up in 
this case being the ultra short waves 
of the radio spectrum—above 1,000,- 
000,000 cycles (1,000 megacycles). 
Two distinct advantages accrue 
from the use of these higher frequen- 
cies for telephone toll channel purposes : 


1. There are more of them. 


2. By the use of radar pulse techniques 
and special parabolic or lens an- 
tennas, a multiplicity of sharply de- 
fined beams could be obtained which 
would permit use of the same fre- 
quencies by several services in the 
same"area. 
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Microwaves (above 1,000 mega- 
cycles) have properties much the same 
as optical waves and can be focused or 
beamed by means of parabolic-shaped 
antennas (or lens-type antennas) in 
much the same way that an Army 
searchlight projects a beam of intense 
white light many miles up into the sky. 
These beams can be made very narrow ; 
thus, a radio channel can be made to 
occupy only a small conical-shaped seg- 
ment of space between the transmitter 
and the receiver. Thus, it is perfectly 
feasible to use the same frequency in a 
given region for several services or 
channels. It is like the tiny stab of a 
long pin through the velvet curtain of 
space. It does not interfere with the 
function of the curtain (which may be 
given over to area-wide broadcast cov- 
erage) and the curtain does not inter- 
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fere with its function of connecting 
two sharply defined points of contact. 


— disclosures on radar equip- 
ment show that beam widths as 
small as one degree can be obtained. At 
20 miles from the transmitter a one-de- 
gree beam would be only .348 miles in 
width. With such sharply defined 
beams a radio channel would in effect 
occupy an ether right of way. This oc- 
cupancy need not interfere with other 
channel rights of way in the same area, 
provided the two beams were kept nar- 
row so as not to overlap at the receiver 
points. Beams which cross each other 
at an angle would offer no interference. 

As further evidence of the rapid 
progress in microwave techniques, the 
Bell Telephone Laboratories showed 
for the first time at the recent IRE con- 
vention in New York, this newly devel- 
oped lens antenna. This unit, which 
looks like an old-fashioned public ad- 
dress loud-speaker with a metal grill in 
front, is capable of projecting radio 
beams which are only one-half degree 
wide at the transmitter ! 

The practical telephone executive 
will want to know “how soon’”’? 

Well there is much to be done before 
your telephone company can call up a 
supplier and order out a 12-channel, 
1,000-mile microwave toll unit com- 
plete with parabolic beam or lens an- 
tennas, intermediate relay equipment, 
and special signaling and supervision 
units. Good things take time, but they 
are definitely on their way. In the 
meantime, telephone companies will 
carry on as usual—toll open wire and 
cable pole lines will be in the picture for 
years to come, but without question 
they now have a competitor who will 
give them a good race. 
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The Western Union Telegraph 
Company, perhaps less conservative 
than your author, has already declared 
in the public press that the poles are 
coming down and that from their view- 
point will in time be completely re- 
placed by radio links. 


The Rural Radio Telephone 


H™” about rural telephone sub- 
scribers? Where do they fit into 
this postwar radio versus wire picture? 
Well, opinions differ. Some think that 
radio is just the thing to reach the 
fringe area potential rural subscribers 
who are too far from the nearest wire 
lines to make it economically feasible 
to serve them in the normal manner. 
These advocates of rural radio sub- 
scriber links stress the fact that it 
makes little difference whether a sub- 
scriber is 2 miles from the nearest line 
or 5 miles so far as the cost of provid- 
ing service by radio is concerned. 
Whether or not radio can prove in for 
rural subscriber use will depend in 
large part on the cost of the subscrib- 
ers’ radio units and the availability of 
frequencies for the general application 
of such service. Expense-revenue stud- 
ies based on present equipment costs do 
not look too good. 

The Bell system is conducting rural 
subscriber radio tests on a small scale 
at Cheyenne Wells, Colorado, and the 
results of these experiments should 
prove helpful in sizing up the possibili- 
ties of such radio service. 


The Power-line Carrier Experiments 
—— use of radio to bring rural tele- 
phone service to more farmers is 

but one approach to the problem and 
it is too early to say whether or not it is 
the best. Carrier telephones (which are, 
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of course, not radio at all, but elec- 
tronic) operating on rural power lines 
offer interesting possibilities, and ac- 
tive experimentation with working in- 
stallations are now in progress. 

The results thus far have been en- 
couraging. 

Another approach is via rural joint 
use with power lines. Both power-line 
carrier and joint use on power poles 
have some objectionable features not 
found with radio. However, these 
methods avoid the frequency problem 
inherent to the use of radio, and be- 
cause Of the greater complexity of 
radio systems they may be easier to 
prove in. 

Certain inevitable hazards accrue to 
the use of high-voltage power circuits 
and poles on a carrier channel or joint- 
use basis. High-noise levels on tele- 
phone circuits with either arrangement 
are a distinct possibility. 

The technical problems involved in 
the use of radio run largely to the mat- 
ter of obtaining satisfactory transmis- 
sion paths between central office and 


the rural subscriber, and the question 
of the availability of sufficient fre- 
quency channels to permit a wide ap 
plication of farm radiotelephones. 

It would in many cases be difficult to 
get a “line-of-sight” or even “near-line- 
of-sight” path between subscriber and 
control office without the use of an- 
tenna of prohibitive height. This prob- 
lem would be partially solved (for 
many areas) if the FCC permits tele- 
phone companies to make maximum 
use of the lower frequency television 
channels which the allocation proposal 
suggested be shared with telephone 
services on the theory that the fre- 
quencies could be “repeated” in dif- 
ferent areas without interfence. But, 
if stratovision (television projected 
downward from planes flying at high 
altitudes all over the country) is found 
to be a practical method of furnishing 
television service on a nation-wide 
basis, there may be little chance for 
telephone companies to use jointly 
these lower frequencies on a regional 
sharing basis. 


e 


Table I 


ROUGH STUDY OF COST OF RENDERING URBAN MOBILE 
RADIO TELEPHONE SERVICE IN A SMALL CITY 


Assume 


20 subscribers in a city of 70,000 population 


10 subscribers per channel 
2 central office radio channel units @ $4,000 each 


20 mobile radio channel units @ $45 


0 each 


10-year equipment life (10% depreciation ) 
$20 monthly rental per mobile installation 


Expense 
C.0. $8,000.00 x 22.8% 
Mobile  9,000,00 x 26.0% 
Operating estimated 


Annual operating loss 


$1,824.00 
2,340 


Revenue (Yearly) 
20 subscribers @ $240.00 
20 x $240.00 = 4,800.00 


$4,800.00 


Composition annual charge . . . C.O. 10% dep., 6.0% int., 1.2% taxes, 
5.6% maint. Mobile same except maintenance 8.8%. 


Note—Central office radio equipment costs include installation, engineering, etc. 
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Authenticated News 


Close-up view of an automobile radiotelephone installation. A push button contained in the 
handle of the handset switches the equipment from the “sending” to “receiving” position. 


Common-carrier versus Private 
Operation 

AN the allocation hearings last No- 

vember, it was evident that the 
commission was not ready to concede 
that now is the time and place to re- 
place wire lines with radio channels. It 
was evident to those in attendance at 
the hearing that radio frequencies 
would not be available to telephone 
companies merely for the asking. 
However, the commission was not un- 
mindful of the needs which were 
shown for radio channel allocation for 


such services as rural subscriber, short- 
and long-haul toll, provided, of course, 
that a company having occasion to ren- 
der these services by radio would make 
a proper showing of need, convenience, 
and necessity. 

In attempting to predict what views 
the commission may take, it seems like- 
ly it might add up to something like 
this: Permanent radio channels will 
undoubtedly be made available to tele- 
phone companies for rendering the two 
types of mobile services, provided the 
experimental work now under way 
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demonstrates that this service can best 
be rendered on a common-carrier basis. 
Other things being equal, it seems logi- 
cal that mobile service could be more 
efficiently rendered on a common-car- 
rier basis by the local telephone com- 
pany than on a limited-service basis by 
a private company. 

If the public is ever to reach the goal 
of universal service which would mean 
that anyone could talk to anyone else 
regardless of whether they be at home, 
in Europe, on a bus, or horseback, it 
would seem to be necessary that mobile 
radiotelephone service be rendered by 
telephone companies. 


Effect of Demand or System Costs 


_— the standpoint of the return on 
the investment required, some tele- 
phone executives feel that urban or 
highway mobile radiotelephone serv- 
ice would not pay their keep but would 
need to be subsidized by the other tele- 
phone services normally rendered. 
When a new service is first considered 
it is not unusual for its future to ap- 
pear less than bright. In the initial 
stages of the development of a new 
service the investment costs are usually 
high and the demand for the service 
low. As time goes on the demand in- 
creases as the public becomes familiar 
with the advantages to be gained by a 
new service. The greater demand 
makes possible lower production costs 
on the equipment. Improved “know 
how” helps bring down costs and 
eventually the service pays its way. 
Urban mobile service will probably be 
found economically: feasible in metro- 


politan areas even at the outset. In the 
smaller cities there will be some de- 
mand for urban mobile service but 
whether this demand will be sufficient 
to justify the investment necessary to 
set up this service is questionable. 

The FCC wisely anticipates that 
communication companies and private 
interests will need to feel their way 
along with the new mobile services and 
for this reason the commission is initial- 
ly issuing only Class 2 experimental l- 
censes to telephone companies or others 
wishing urban or highway mobile serv- 
ice. They figure that after institution 
of a “shake-down trial” everyone, in- 
cluding the commission, will be in a 
better position to judge the merits of 
who should render what service 
where. ° 


i many licenses have been 
issued to Bell system companies 
to render urban mobile radiotelephone 
common-carrier service on an experi- 
mental basis in our principal cities 
throughout the country. The Bell sys- 
tem also has plans for inaugurating 
highway mobile radiotelephone serv- 
ice on several of the main trunk high- 
ways in Illinois and Ohio. 

The independent segment of the tele- 
phone industry is likewise active and 
through its United States Independent 
Telephone Association is busy with 
studies looking to full participation of 
independent companies in the adapta- 
tion of radio to telephone purposes. 

As Gabriel Heatter would say (with 
sound effects), “it looks like big news 
ahead folks.” 





I “THERE is no government formula, no matter how ingenious, that can 


successfully separate the treatment of wages and eld 
—EpiTor1AL STATEMENT, 


The New York Times. 
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The Load Dispatcher 


The man who must remain calm at all times and 

watch over the lives of men working on electric lines 

and equipment, as well as keep the kilowatts con- 
stantly working for the public. 


By JESS P. PASCHALL 
* DISPATCHER, PORTLAND GENERAL ELECTRIC COMPANY 


SK the man on the street what a 
load dispatcher is and he will 
probably tell you that it is the 

fellow who loads passengers onto 
street railway cars and trolley busses at 
some prominent downtown corner. 
That is what one man thought I was 
when I told him that I was a load dis- 
patcher for my company. 

System operator would be a more 
descriptive title for the job, not that 
the fellow who loads cars is unimpor- 
tant or unnecessary for his work keeps 
traffic speeded up and women with 
bundles off your feet while you are get- 
ting on the car. But there is as much 
difference in this man’s work and that 
of the load dispatcher as there is in fly- 
ing a kite and flying an airplane. 

The load dispatcher’s job has never 
been dramatized like that of a train dis- 
patcher. Everyone knows what a train 
dispatcher is. He is the man who dis- 
patches trains and keeps them from 
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trying to use the same track at the same 
time. I think many have had a desire at 
some time in their lives to be a train 
dispatcher. We can visualize the dis- 
patcher sitting in his office directing 
fast-moving trains. He has an impor- 
tant job and even little boys know it. 

But what about the load dispatcher? 
Who is he and what does he do? What 
kind of a fellow does it take to make a 
good load dispatcher? Where do the 
power companies get them? These are 
the questions the people who receive 
my company’s service seem to want to 
know and I sometimes wonder why my 
company doesn’t take the time to tell 
its customers about this fellow who 
plays such a dramatic part in the opera- 
tion of the electric utility. 


\ \ Je shall answer some of these 
questions ; but first let’s set forth 

the qualifications for a load dispatcher 

as required by my company: 

352 





THE LOAD DISPATCHER 


1. He must possess a personality that 
will permit him to get along with 
people. 

2. He must have a willingness to ob- 
serve and learn. 

3. He must be capable of making a 
quick and accurate decision and act 
accordingly. 

4, He must be firm but not unreason- 
able with those who take orders 
from him. 

5. He must be tactful in getting what 
he wants done by the men who take 
orders from him. 

6. He should learn as much as possi- 
ble about what goes on in other de- 
partments of the company so that 
he will better understand how to 
codperate with all departments. 

7. He should know each official and 
department head personally so that 
he can discuss matters over the 
telephone with them and feel more 
at ease. (Come in Mr. President, 
I’d like to meet you. That is a 
wisecrack. We know him person- 
ally.) 

8. He should visit the stations and 
substations and get a mental pic- 
ture of the equipment and lines 
that mean so much to his system. 

9.He should know the normal and 
peak loads that are carried on the 
generators and lines that form the 
network from which the customer 
is served. . 

10. He must know what will happen 
if some certain line or piece of 
equipment is suddenly taken out of 
service. 

. He must be able to figure out how 
many kilowatts there are in a 
river’s flow when these river read- 
ings are given to him as they are. 

12.He must know the difference in 
cost of steam and hydroelectric 
power. 

13. He should study operating orders 
and follow them closely. 

14.He must be capable of properly 
executing energy purchase con- 
tracts with other companies and 
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know the capabilities of inter- 
change of power in power-pool op- 
eration. 


. He must remain calm at all times 
and constantly watch over the safe- 
ty of men who go to work on lines 
and equipment that is held for them 
by him. 


Beer - you have it. That list of 
qualifications indicates the impor- 
tance of the job, the responsibilities of 
which are not understood by the public. 
The load dispatcher sits in his office 
and, with a battery of telephones and 
radio, directs the operation of the elec- 
tric system. Before him on the wall of 
his office is a large map of the entire 
system and not one high-tension switch 
is operated except on his orders. He is 
the man behind the gun when it comes 
to the customer’s service. He sees to it 
that the service remains on as long as 
it is humanly possible to keep it on. 

Some queer things happen over the 
network of copper lines occasionally, 
but the public seldom knows about 
them. All the customer knows is that 
his lights dim and flicker a bit and may- 
be go out altogether. 

We once had the entire electric sys- 
tem over seven counties practically 
paralyzed by two chipmunks. One had 
chased the other up a pole carrying 57,- 
600 volts and there they apparently 
came to their end in what later looked 
to be a death kiss. One little fellow had 
apparently hopped up on the big insu- 
lator to which the high-voltage wire 
was fastened, and the other, perhaps, 
had run out on the crossarm and 
raised his nose up to the gal friend, 
causing the fatal result. How do we 
know this? The hind feet and noses of 
both chipmunks were burned off when 
their charred bodies were found on the 
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The Load Dispatcher’s Job 


. Seger dispatchers usually receive their early training in the operation 

of stations and substations. They are picked from many men and 
carefully trained to operate the power system from some central point. 
They have dedicated themselves to the task of keeping that service as 
perfect as it is humanly possible for them to make it. The load dispatcher 
must not only be constantly on the watch over the safety of men who 
care for the lines, but .. . he must see that the kilowatts keep working 

for the public.” 





ground and under the line that had 
burned down. 


| Reese boys flying kites sometimes 
cause electrical disturbances for 
the power companies and sadden the 
hearts of men like myself who dispatch 
troublemen to the scene only to find 
that nothing can be done to restore life. 
Campaigns are carried on by the power 
companies to prevent this but boys, it 
seems, will be boys, and occasionally 
the kite string becomes entangled with 
the bare copper wire carrying dread- 
fully high voltages, and trouble ensues. 

The load dispatcher of the power 
company tries to operate his system at 
all times so that service will be depend- 
able and safe, just as the train dis- 
patcher does his railroad. But, there are 
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many high-tension lines running over 
a wide area and they are all tied to 
gether to form the network, and when 
one becomes faulted they are all af- 
fected more or less. Delicate little re- 
lays are set to trip a faulty line out of 
service before it causes too much dis- 
turbance, but sometimes the relay 
doesn’t work quickly enough to prevent 
large generators from tripping off the 
system and causing a major shutdown. 

Trouble cars, equipped with 2-way 
radio sets, like those of the police 
prowl cars, are constantly in touch with 
the load dispatcher and can quickly be 
dispatched to the scene of trouble for 
making hurried repairs. These men 
never go on a line without first getting 
a clearance from the load dispatcher. 
He has the line taken out of service and 
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THE LOAD DISPATCHER 


properly tagged for them and then he 
is responsible for their lives until they 
gall clear of the circuit. 


i fre little squad of men, who direct 
the operation of a power system, 
ison duty twenty-four hours of every 
day in every year and the load dis- 
gatcher’s orders cannot be counter- 
manded by even the president of the 
company. The load dispatcher is given 
full authority to operate the system as 
he thinks best to insure continuity of 
srvice. The weather and drunken 
drivers cause him most of his troubles. 
The wind blows tree limbs off and into 
lines and the drunken driver crashes 
into power poles carrying high-tension 
wires. 

Load dispatchers usually receive 
their early training in the operation of 
stations and substations. They are 
picked from many men and carefully 
trained to operate the power system 


from some central point. They have 
dedicated themselves to the task of 
keeping that service as perfect as it is 
humanly possible for them to make it. 
The load dispatcher must not only be 
constantly on the watch over the safe- 
ty of men who care for the lines, but, 
as stated, he must see that the kilowatts 
keep working for the public. That is 
why the requirements for personnel are 
so stiff. 

So, if a customer’s service, as 
well as that of his neighbor up and 
down the street, is out, the customers 
can be pretty sure that the load dis- 
patcher knows about it and is doing 
everything he can to have it restored. 

While the load dispatcher of a power 
company is not so well known by the 
public as is a railroad train dispatcher, 
the load dispatcher, nevertheless, is 
holding down a mighty important and 
responsible job. It’s no place for an ab- 
sent-minded professor. 
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Problem of Security 

“... the managers of business are today completely aware of 
the need to provide the element of security in every job they 
project, both as broad social insurance and more specifically 
as a necessary adjunct to efficient operation. But business 
asks one thing of the young men who are entering upon an 
internship—that they apply their native good sense to the 
problem. : 

“Security cannot ever be provided by mere legislation, by 
the command of government, by the clamor of special groups 
who are long on propaganda and short on arithmetic and 
who care not where the chips may fall so long as the ax 
goes home.” 
oo 


—CHARLES E. WILson, 
President, General Electric Company. 
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Washington Whispers Worry 
Valley Authority Foes 


HEN Representative Henry M. 

Jackson (Democrat, Washington) 
halted action on his Columbia Valley 
Authority Bill before a House committee 
early in February, Washington dopesters 
were willing to give odds that all the 
TVA-style “authority” plans were dead 
for the current year. Now they are not 
so ready to cover such bets. There is a 
more than vague suspicion that early 
obituary notices for the various valley 
authority schemes may have been a bit 
premature. 

There are rumors and rumors floating 
about the nation’s capital these days, but 
the current report anent the pending 
revival of the valley authority plans has 
a number of completely plausible rami- 
fications. In the first place, the story 
comes from sources close to the leading 
proponents of the valley authorities. And 
the latter group, incidentally, lately has 
assumed what might be termed a “wait- 
and-see” attitude which may be signifi- 
cant. 

As we get the story, President Truman 
within a few months is expected to send 
Congress a gigantic public works pro- 
gram, a long-range, catch-all plan con- 
templating the construction of public 
buildings, flood control, rivers and har- 
bors improvements, reclamation projects, 
highway and airport construction, etc., 
for the period of the next several years. 
This program, the story continues, will 
be linked with the objectives of the so- 
called Maximum Employment Act, which 
recently completed its stormy course 
through Congress. The President’s pro- 
gram, it is said, probably will call for 
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immediate expenditure of a comparative- 
ly small sum, its chief purpose being to 
chart methods of carrying out future 
public works projects. Along these lines, 
it will propose that development of the 
nation’s rivers be conducted by valley 
authorities. 


HERE are several glowing flaws in 

this report. It is difficult to find any- 
thing in the watered-down Maximum 
Employment Act finally approved by 
Congress which would justify Mr. Trv- 
man in presenting an over-all public 
works program within the next few 
months. 

The act does call for the setting up 
of an advisory council to make eco- 
nomic studies for the President and 
recommend to him policies designed, 
among other things, “to avoid or diminish 
economic fluctuations and to maintain 
employment, production, and purchasing 
power.” Any reports approved by the 
President on these findings are to be sub- 
mitted to a special congressional commit- 
tee for further study. 

On the other hand, the President con- 
ceivably could undertake to facilitate the 
promotion of “maximum employment, 
production, and purchasing power” with 
a general public works program to be 
inaugurated before the complicated ma- 
chinery authorized by the act could be 
set up. This is an election year. The 
chance to promise constituents future 
public works projects well might influ- 
ence many an uneasy Congressman to 
support such a program. These Congress- 
men also would be induced to overlook 
sections of the Employment Act which 
provide for the protection of “free com- 
petitive enterprise” in passing upon any 
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project which might conflict with these 
provisions. 

It should be remembered that Presi- 
dent Truman never has definitely re- 
nounced his endorsement of the valley 
authority idea, which he sanctioned in 
a speech at the start of his administra- 
tion. It is reported that Harold Ickes, 
jealous of the river development rights 
of the Interior Department’s Bureau of 
Reclamation, persuaded the President to 
refrain from committing himself on the 
MVA and CVA bills before Congress, 
despite the predictions of the authors of 
these measures that they would have 
presidential support. 

Before leaving the administration in a 
huff over the Pauley nomination, Ickes 
stated in his last departmental report to 
the President and in other papers that 
he was not opposed to the authority con- 
cept of coordinated river development in 
itself. His objections, he added, were 
due to the fact that the TVA type of ad- 
ministration, as recommended in valley 
authority bills before Congress, would 
not be responsible to the Interior De- 
partment, which had been carrying on 
river development through the Reclama- 
tion Bureau for many years. 


HE presence of an Ickes intimate, 
Michael W. Straus, at the head of 
the Reclamation Bureau might indicate 
continued opposition to the valley author- 
ity idea from that quarter—as long as 
such plans excluded the bureau from the 
river valleys. The affable and ambitious 
Reclamation commissioner, however, 
could not be expected to object to any 
valley authority proposal so designed as 
to employ his “experienced” bureau on 
river development in the East, as well 
as in the 17 western states which have 
been its traditional field of operations. 
River basin development still absorbs 
the President. During congressional 
hearings on appropriations for civil 
functions of the War Department, it was 
revealed that the President had requested 
from the Corps of Engineers a schedule 
of rivers and harbors and flood-control 
projects to be undertaken over a 6-year 
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period. A similar schedule was obtained 
on irrigation and reclamation projects 
planned by the Bureau of Reclamation. 
Incidentally, these 6-year programs, con- 
sisting chiefly of projects approved with- 
out appropriations by Congress during 
the war years, will involve total Federal 
expenditures of nearly $7,000,000,000. 

Meanwhile, backers of the valley au- 
thority plans have been strangely quiet. 
A few days after the Maximum Employ- 
ment Act passed Congress, Representa- 
tive Jackson asked the House Rivers and 
Harbors Committee to delay action on his 
CVA Bill (HR 5083). Just a week 
previously, he had been clamoring for 
committee action on this bill. The Jack- 
son Bill’s companion measure in the Sen- 
ate (S 1716) is more or less dormant 
in the hands of the hostile Commerce 
Committee, but its sponsor, Senator 
Hugh B. Mitchell (Democrat, Washing- 
ton), seems unperturbed. Late in Janu- 
ary, by a move similar to that of Rep- 
resentative Jackson’s, Senator Murray 
(Democrat, Montana) suspended com- 
mittee studies of his MVA Bill (S 555). 

Active opponents of these measures, 
chiefly irrigation people and other west- 
ern water users’ groups, felt they had 
earned a hard-won victory. Certainly 
they demonstrated their ability to prove 
that the great majority of the western 
folk actually in need of water are op- 
posed to having that need filled by TVA- 
type river agencies. They further dem- 
onstrated their ability to slap down each 
individual valley authority bill as it came 
under congressional scrutiny. 

Whether or not these groups can op- 
pose as effectively any broad proposal 
for a series of valley authorities all over 
the country, especially if such a plan has 
the backing of the President as: well as 
that of the Bureau of Reclamation, poses 
another question. 


* 


St. Lawrence Waterway 
Hearings Open 
ARLY hearings on the St. Lawrence 
waterway agreement between the 
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United States and Canada developed a 
number of familiar arguments in favor 
of the project. The first week of the 
hearings before a subcommittee of the 
Senate Foreign Relations Committee 
was given over to proponents of the 
agreement, with the opposition taking 
over the testimony during the second 
week. 

Dean Acheson, Under Secretary of 
State, opened the hearings by urging that 
the agreement be approved to aid indus- 
try in the Great Lakes area and to further 
the national defense. Chairman Leland 
Olds of the Federal Power Commission 
declared that power features of the 
waterway project would bring low-cost 
electricity to New York, parts of Penn- 
sylvania and New Jersey, and all of the 
New England states except Maine. Ad- 
minisirator Claude R. Wickard of the 
Rural Electrification Administration tes- 
tified that St. Lawrence power develop- 
ment “should enable nearly all of the 
farms in the New England and Middle 
Atlantic states to receive the benefits of 
electric service at rates which will permit 
complete utilization of electric energy.” 

As might have been expected, the most 
surprising contentions in favor of the 
project were advanced by Secretary of 
Commerce Henry A. Wallace, who hailed 
the agreement as the first opportunity to 
implement the Maximum Employment 
Act. Acceptance of the St. Lawrence 
agreement, he noted, would carry out the 
act’s intent to avoid deflation and large- 
scale unemployment. Mr. Wallace’s 
thinking along these lines obviously is 
considerably in advance of that of other 
members of the administration, who cur- 
rently are fretting over such limited 
problems as inflation, shortages of mate- 
rials, and labor strife. 


* 
Wickard Slaps at Co-ops 


For “Cream-skimming” 
ELUCTANCE of certain REA-financed 
electric codperatives to extend their 
power lines beyond the most populous 
rural areas is causing considerable con- 
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cern in Washington, D. C., headquarters 
of the lending agency. Members of the 
REA staff are bitter in their criticism 9 
co-ops which they declare are using ; 
their net revenues to pay off in advance 
their government loans instead of invest 
ing a portion of such funds in bringing 
electric service to scattered farms beyond 
the reach of their present power systems, 

Such practice, it is pointed out, makes 
the co-ops subject to the same charges of 
power market “cream-skimming” which 
have been directed by REA in the past 
against privately owned power com- 
panies. In a recent speech at Charlotte, 
North Carolina, REA Administrator 
Wickard took cognizance, for the first 
time, of such practices by government- 
financed co-ops and started the campaign 
to terminate them. Speaking before a 
group of co-op managers and directors, 
he tackled the problem in the following 
language: 

Congress has given REA a mandate. REA 
is wholly dependent upon the performance of 
its borrowers, more than 900 member-owned 
coéperatives, in carrying out that mandate. 
It is important, therefore, that every coOpera- 
tive fully understand the meaning of the 
congressional mandate. Congress assuredly 
does not intend REA to lend money to any 
agency that neglects or refuses to extend 
service to every person in its area who can 
be reached under the liberal credit terms 
provided by law. 


Evidently the failure of some co-ops 
to carry out these provisions of REA’s 
“mandate” have caused the agency some 
embarrassment. This inference is con- 
tained in the following passage from the 
Wickard speech : 


When a member of an REA-financed co- 
Sperative fails to support a policy of com- 
plete area coverage in the territory of his 
cooperative, he puts himself in the position 
of taking an unfair advantage over his neigh- 
bors under a law enacted for the benefit of 
all. In addition, he is using the tactics of the 
power companies which led to the passage of 
the REA Act. I have been much impressed 
recently with the statements of influential 
members of Congress, who hope that REA 
codperative officials will not adopt such 
tactics. 


| ger gy ee of moral pressure by means 
of such statements probably rep 
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sents the limit of REA’s ability to dis- 
sine co-ops which have shown signs 
i “back sliding” in this connection. 
However, it is certain that future REA 
jan allotments will be tied up with con- 
net clauses, definitely assuring the ap- 
jication of the full-area-coverage prin- 
ple. 
"at Charlotte the REA Administrator 
4s continued his activities to prevent 
te purchases of co-ops by private power 
empanies. Specifically mentioning re- 
wat negotiations of North Carolina co- 
ws for the sale of their properties to a 
givate company, he warned that such 
gles would leave the co-op consumers 
‘wholly at the mercy of the power com- 
pny.” He urged co-op members to hold 
m to their utility property until “low- 
wst public power” becomes available 
from the Buggs Island reservoir project. 

These remarks were reminiscent of 
REA efforts to halt the sales of two co- 
iperatives in the Pacific Northwest in 
the past few months. Representatives of 
REA headquarters carried urgent mes- 
ages from Mr. Wickard to the members 
of both co-ops, advising them to retain 
their properties until cheap Bonneville 
power could be extended to their areas. 
However, both codperatives decided to 
sell out their holdings to the Idaho Power 
Company. 

* 


Report on Bonneville 


peewee ny Power ADMINISTRATION 
revenues reached a new high of 
$22,990,018 during the fiscal year 1945, 
according to the annual report of the 
Bonneville agency submitted recently to 


Congress. Energy deliveries for the 
period totaled 8,513,125,169 kilowatt 
hours. 

“On the basis of energy deliveries,” 
the report says, “the Bonneville-Grand 
Coulee power system compares favorably 
with the Tennessee Valley Authority 
and was the third largest power system in 
the United Statés. Energy deliveries of 
the TVA power system amounted to 10,- 
314,745,70@ kilowatt hours during fiscal 
year 1945. Energy production from the 
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Bonneville and Grand Coulee plants ex- 
ceeded the combined production of all 
other utility systems in the Pacific North- 
west region.” 

The report shows that Bonneville reve- 
nues were derived during the year from 
several sources in the following propor- 
tions: $36,188,589 from sales of power 
to light metals industries; $8,299,162 
from other industries; $1,057,801 from 
military establishments ; $5,910,277 from 
publicly owned utilities; $11,904,553 
from privately owned utilities; and 
$216,860 from other sources. 

The report also noted that since the 
end of the war substantial cutbacks had 
been made in war production and use of 
power for war plants in the Bonneville 
area “with the result that there is a cur- 
rent temporary surplus of power to be 
remarketed in the amount of approxi- 
mately 500,000 kilowatts.” 

“Studies of normal load growth for 
the region indicate that the power sur- 
plus is temporary and the administration 
has requested installation of three addi- 
tional units at Grand Coulee to be com- 
pleted during the fall of 1947 or early in 
1948 and three more units in 1949,” the 
report adds. 

“Despite surplus of power at the dams, 
substantial shortages exist in the outlying 
areas requiring an immediate expansion 
of transmission facilities. It is in the gov- 
ernment’s interest to take full advantage 
of the situation by building lines into the 
power shortage areas. These lines were 
held up during the war, but the markets 
exist and actual returns to the govern- 
ment can be made by building these 
lines.” 

The report urges the completion of a 
number of river development projects in 
the Northwest “recently authorized or 
pending authorization by the Congress.” 
Major projects in this group include the 
Hungry Horse dam in western Montana, 
the Cabinet Gorge project in northern 
Idaho, completion of facilities at Grand 
Coulee dam, and the Foster Creek, Lower 
Snake river, McNary dam, and Willa- 
mette Valley projects. Several smaller 
projects also are urged in the report. 
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Wire and Wireless 
Communication 


ea officials, who last month called 
a nation-wide telephone strike for 
March 7th, were scheduled to meet with 
Secretary of Labor Schwellenbach Feb- 
ruary 26th to discuss a program to avert 
the walkout. 

In announcing the meeting, Edgar L. 
Warren, chief of the Labor Department 
Conciliation Service, remarked: “We 


can see no reason why the telephone dis- 
pute cannot be settled without a strike.” 


Joseph A. Beirne, president of the Na- 
tional Federation of Telephone Work- 
ers, requested assistance of the depart- 
ment on February 21st to bring about a 
settlement. He was expected in Wash- 
ington from Memphis, where the 
NFTW executive board met last month, 
on February 24th. 

He was accompanied by Carlton W. 
Werkau, secretary-treasurer of NFTW, 
newly named strike chairman. Werkau 
announced in Memphis on February 
23rd that strike headquarters would be 
opened in Washington. - 

The union, he said, would resort only 
to “peaceful but effective” methods to 
enforce its demands for shorter hours 
and higher wages. He plans to call upon 
the women members of the union, who 
number 140,000 of the 250,000 members 
claimed, to take part in carrying out the 
work stoppage strategy. 

“Psychologically, the presence of 
women on our picket lines will strength- 
en us,” he said. A new departure in pick- 
eting technique was suggested by Wer- 
kau. He said: 
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Suppose, for instance, we station one 
picket in front of the AT&T building in 
New York city. The wires from that build- 
ing radiate to all sections of the United 
States. That, so far as our federation is con- 
cerned, constitutes a nation-wide, bona fide 
wire picket line, and each of us will respect 
it. 


All individual bargaining by mem- 
ber unions of the national federation was 
ordered halted by Beirne last month. 
Henceforth, he announced, all negotia- 
tions on behalf of affiliated unions will 
be conducted by the federation. 


* * * * 


(a R. Denny, Jr., the new 
acting chairman of the Federal 
Communications Commission, is the 
youngest man ever appointed to the 7- 
man commission. 

Denny was thirty-three years old 
when his nomination to the commission 
was confirmed by the Senate on March 
26, 1945. 

Denny joined the FCC in 1942 as as- 
sistant general counsel in charge of ad- 
ministration and litigation. In October 
of the same year, he was moved up to 
the post of general counsel. 

Born in Baltimore in 1912, Denny was 
graduated from Amherst College in 1933 
and from Harvard Law School in 1936. 

From 1936 to 1938 he was associated 
with a Washington law firm. From 1938 
to 1942 he was in the Justice Depart- 
ment’s lands division. 

An Episcopalian and a Democrat, 
Denny is the father of two daughters. His 
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rm on the commission will expire June 
9, 1951. 


* * * * 


y the lopsided score of 222 to 43 the 

House of Representatives on Feb- 
nary 20th passed a bill avowedly aimed 
it James C. (for Caesar) Petrillo and his 
American Federation of Musicians. In- 
smuch as the Senate several weeks ago 
iad already passed a milder and more 
jmited anti-Petrillo Bill, there was some 
dance that proponents of the measure 
wuld send it directly to conference be- 
ween the two chambers of Congress. 

The purpose of such strategy would 
ie to by-pass the necessity for action by 
the Senate Committee on Labor and 
Education. This committee has stead- 
fastly refused to report legislation which 
would interfere with, restrict, or dis- 
ipline the activities of organized labor. 
In effect, the House-approved bill would 
amend the Communications Act of 1934 
under which the FCC regulates radio 
broadcasting companies. 

Coming on the heels of the recently 
passed Case strike control bill, the new 
measure has drawn union fire and has 
been termed “antilabor” by Representa- 
tive Vito Marcantonio (American La- 
bor, New York). 

It would prohibit “certain coercive 
practices affecting radio broadcasting,” 
and lists a group of practices which the 
House Interstate and Foreign Commerce 
Committee said include many demands 
made by Petrillo on behalf of his union. 

“The broadcasting industry has been 
surrendering to these demands for trib- 
ute to avoid the greater losses that 
would result from failure to comply,” the 
committee commented in a report ap- 
proving the legislation. It added: 


The amount of money extorted from the 
broadcasting industry by these methods, 
without moral right, has reached millions of 
dollars in amount and if demands now 
pending were granted, it would, by these 
racketeering and extortion methods, require 
the broadcasting industry to pay tribute 
probably much in excess of $20,000,000 a 
year for pace against boycotts, strikes, and 
threats. 
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Introduced by Representative Lea 
(Democrat, California) the measure 
grew out of requirements for “stand-in” 
orchestras, for hiring what the commit- 
tee said were unnecessary workers and, 
indirectly, out of the controversy be- 
tween Petrillo’s union and the national 
music camp at Interlochen, Michigan. 

The bill would set a maximum penalty 
of one year imprisonment and a fine of 
$1,000 for coercing or attempting to 
coerce a radio station to: 


Employ any person or persons in 
excess of the number of employees 
wanted. 

To pay for services which are not 
to be performed. 

To refrain from broadcasting a 
noncommercial educational or cultural 
program for which participants re- 
ceive only their actual expenses. 

To refrain from broadcasting any 
program originating ~ outside the 
United States. 


* * * * 


A= radio circuit printed in 
silver and carbon “inks” on a tiny 
sliver of ceramic plate was taken off the 
secret list on February 8th by Bureau of 
Standards scientists. 

They said it made immediately prac- 
ticable the pocket radio set, a desk set 
with reception equal to present-day re- 
ceivers twenty times as large, and even 
miniature radars to detect obstructions 
ahead for the blind. 

A skeleton set capable of being con- 
cealed in one palm was displayed. It in- 
corporates miniature tubes developed for 
the secret proximity fuse which deto- 
nated American shells just the right 
damaging distance from World War II 
targets. 

A more pretentious model, with sta- 
tion selector and a loud-speaker made 
from parts of a telephone receiver, took 
up about the space of a cigarette pack- 
age. It worked. 

Dr. Cledo Brunetti, of the Bureau of 
Standards, reported the process on Feb- 
ruary 8th before the Institute of Radio 
Engineers at Marquette University in 
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Milwaukee. It was developed under di- 
rection of Dr. Brunetti and Harry Dia- 
mond of the bureau, and Colonel C. H. 
Roberts of the Army Ordnance Depart- 
ment, in the Centralab Division of Globe 
Union, Inc., in Milwaukee. 

The government scientists called the 
printed circuit both quicker and more 
uniform than hand-wired layouts, and 
said it would increase sturdiness and 
tremendously reduce costs. 

The silver solution “ink” is applied to 
the ceramic plate, Dr. Brunetti explained, 
by means of a silk stencil with a design 
cut in it. That makes the leads for the 
current. With another stencil or mask 
cut in different design, the resistors are 
sprayed on in carbon solution. 

The metallic silver solution in the 
form of the printed lines takes the place 
of the ordinary copper wires of the usual 
radio set. The carbon solution resistors 
reduce the flow of current to various 
parts of the set. 

Condensers, paper thin, are attached 
and the job is done. For microwaves the 
coils too can be printed on, but so far 


they have to be separate for longer 
waves. 


*_ *+ + * 


Bien recently settled strike of West- 
ern Union employees in New York 
city, following a work stoppage of five 
weeks, received generally critical com- 
ments in the New York city press with 
exception of the prolabor publications 
PM and the Daily Worker. The follow- 
ing excerpt from an editorial in The 
New York Times was fairly typical of 
the critical comments: 


The strikers seem to have gained nothing 
they could not have had by peaceful negotia- 
tion. Everybody lost. The strikers lost a 
million and a half dollars in wages. The 
company lost substantially in curtailed busi- 
ness. The public lost through interference 
with its communication system and because 
of repeated disturbances along a picket line 
which constantly threatened to break into 
general violence. . . . 

Both sides claim a victory. But there was 
no victory for anybody, unless the city is 
entitled to a sigh of relief. The work stop- 
page threatened for a time to develop into a 
rehearsal for a general strike, which was 
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fortunately frowned down by the CIO m. 
tional leadership. It ended at midnight, 
February 10th, just where it began. The 
War Labor Board terms were accepted by 
both sides, with only one doubtful clause to 
be interpreted by arbitration. The strike was 
ill-advised, foolishly conducted, and danger. 
ous. It offered an almost perfect example of 
how not to proceed in a labor dispute. 


* * * * 


| gone viper of a nation-wide 
“radar-video” network, providing 
ground and relay facilities for aviation 
ground control in combination with 
similar facilities for television and other 
communications services, would require 
a capital outlay of $425,000,000 and pos- 
sibly Federal aid, according to an en- 
gineering and financial analysis sub- 
mitted to the industry by Dr. Milton G. 
White, professor of physics at Prince- 
ton University, and a leading authority 
on radar. 

Dr. White, formerly head of the air- 
borne radar division of the radiation 
laboratory at Massachusetts Institute of 
Technology and now engaged in nuclear 
research at Princeton, made this estimate 
in connection with a proposal that an 
integrated radar-communications net- 
work be undertaken in recognition of 
“the inevitable connection between 
radar traffic control and video com- 
munications.” 

The White study has proved of spe- 
cial interest to the industry, leaders in 
the field point out, since until now there 
have been no published estimates of the 
probable cost of microwave relay net- 
works, whether designed for specific 
communications purposes or for such 
purposes in combination with ground 
control systems for aircraft. 

If and when such a project is devel- 
oped it would constitute one of the 
largest undertakings in the radar field, 
it is pointed out, and in any event it il 
lustrates something of the size of the 
projects now being considered. 

The industry finds added significance 
in the study in view of the fact that, de- 
spite the wide variety of experimental 
radio-relay projects now under way, it is 
considered not unlikely that one or more 


362 





widing 
viation 
- with 
1 other 
equire 
d pos- 
in en- 
} sub- 
ton G. 
rince- 
hority 


€ air- 
lation 
ute of 
aclear 
imate 
at an 

net- 
mn of 
ween 


WIRE AND WIRELESS COMMUNICATION 


fms engaged in these experiments. will 
ievelop networks fulfilling the needs of 
jth aviation and communications 
hrough a single, integrated system. 

Dr. White assumes, as many others 
do, that a network combining the two 
grvices will be one of the earliest forms 
of common-carrier development, as the 
sation’s defenses will require chains of 
radar stations to provide “early warn- 
ing” signals on the approach of enemy 
aircraft, and in view of the economies to 
ie realized in developing the aviation and 
ommunications services in combination 
with each other. 


Pyne of the study have been made 
available to numerous high govern- 
ment officials, as well as to executives 
throughout the aviation communications 
and electronics industries, stressing that 
Federal aid and possibly Federal control 
will be necessary in developing the pro- 
posed network, as a result of its high 
cst and the need of meeting require- 
ments of the military services and reg- 
watory bodies in the fields of aviation 
and communications. Under the pro- 
posal, all cities of more than 100,000 
population would be connected by 1,200 
microwave relay units at a cost of about 
$100,000,000. 

In addition, the plan provides for the 
expenditure of $25,000,000 for develop- 
ment and engineering; $20,000,000 for 
200 traffic control radars; $30,000,000 
for 400 blind-landing radars ; $50,000,- 
(00 for 500 distributor relay units ; and 
$200,000,000 for buildings, land, and fi- 
nancing, or a total of $425,000,000. 


* * * & 


RMY experiments with radar signals 
{\ to the moon are being continued to 
investigate the effect of the atmosphere 
and ionosphere on radar waves, accord- 
ing to Major General Harry C. Ingles, 
Chief Signal Officer of the Army. 

In an interview in the Hotel Astor, 
New York, General Ingles pointed out 
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that January’s observations at Belmar, 
New Jersey, in which an “echo” was ob- 
tained from the surface of the moon, 
were limited by the type of antenna used. 
The Belmar antenna was fixed in eleva- 
tion, aimed slightly above the horizon, so 
that the observers had to “hit” the moon 
just as it rose or just as it set. 
Modifications are being made to pro- 
duce an antenna that can follow the moon 
as it rises. Thus it will be possible to 
study the behavior of radar beams as 
they pass through various thicknesses of 
the atmosphere, since a beam aimed up- 
ward has far less air to traverse than a 
beam aimed out toward the horizon. 
Likewise, as the radar equipment fol- 
lows the moon toward the zenith, the 
rays will pass through the ionosphere at 
more and more acute angles. The 
ionosphere is a layer of ionized air that 
throws back toward the earth all but 
the highest-frequency radio waves. 
General Ingles declared that when the 
experiments with the moon have been 
completed the Army planned no further 
investigations into outer space. 


x* * * * 


“Loe operating subsidiaries 
of International Telephone & Tele- 
graph Corporation in seven Latin-Amer- 
ican countries had a net gain of 27,433 
telephones in service in 1945, reaching a 
year-end total of 859,938, the company 
reports, At December 31st there was a 
backlog of 166,000 unfilled applications 
for service in the Latin-American group. 

Shanghai Telephone Company, IT&T 
unit which serves the International set- 
tlement of Shanghai, reported that about 
91,000 of the 93,700 telephones which 
were in operation when the Japanese 
seized the system in December, 1941, are 
back in service. Shanghai Telephone 
was recovered by the Chinese Govern- 
ment Communication Administration 
and returned to IT&T control and man- 
agement soon after the Japanese sur- 
render. 
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Financial News 


The 1946 Outlook for Utility 


Earnings 


ORECASTING is a hazardous business 

but it may be of interest to attempt 
a projection of earnings trends for the 
electric utility industry through the cal- 
endar year 1946. The latest current data 
are the “composite statement of sales, 
revenues, and income” for all privately 
owned class A and B electric utilities, is- 
sued by the Federal Power Commission 
on January 18th, reporting figures for 
the month of November and the twelve 
months ending November. 

For the twelve months’ period, net in- 
come showed a gain of 3.6 per cent over 
the previous year, but for the month of 
November there was a decline of 3.7 per 
cent. Obviously, since the twelve months’ 
period included a substantial proportion 
of wartime economy, it is safer to use 
single month figures as a guide. Sales of 
electric energy in that month were down 
only 5.8 per cent, though sales to ulti- 
mate consumers were off 8.1 per cent and 
the weekly bulletins of the Edison Elec- 
tric Institute showed an average decline 
close to 11 per cent. The trend in Janu- 
ary and February has probably been 
slightly worse because of the steel strike. 

Total electric operating revenues in 
November gained 1.1 per cent over the 
previous year, despite the fact that kilo- 
watt-hour sales to industrial consumers 
were down about 17 per cent. Strike con- 
ditions appear likely to improve in the 
next few weeks (unless a railroad strike 
should occur), and 1946 revenues should 
probably about equal those of last year. 

This is, of course, on the assumption 
that there are no severe nation-wide rate 
cuts. Commonwealth Edison has had re- 
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and 
Comment 


By OWEN ELY 


cently a sharp cut, apparently roughly 
proportional to tax savings, and other 
utilities in Illinois will be affected later, 
Pacific Gas and Electric has been ordered 
to reduce natural gas rates about $3,500,- 
000, but tax savings might amount to sev- 
eral times this figure. In Indiana the gov- 
ernor has asked the commission to reduce 
all utility rates by the amount of tax say- 
ings, but no definite action has yet been 
taken. Kansas City has asked the Mis- 
souri commission to reduce rates in line 
with tax savings 


ICHIGAN has not yet taken any ac- 

tion toward permanent rate reduc- 
tions, although the Detroit administration 
forced large refunds to customers dur- 
ing the war on the ground that the com- 
panies would have to pay out six-sevenths 
of the amount in taxes in any event. 
There have been rumors that some other 
western states were considering the 
matter, but in general the commissions 
appear to be awaiting reports on the ac- 
tual trend of earnings. 

Based on data for the twelve months 
ended June 30, 1945, it is estimated that 
tax savings under the 1946 law might 
approximate $132,000,000 ($120,000,- 
000 for electric operations only). This 
amount is equivalent to about 4 per cent 
of gross revenues and would be sufficient 
to offset a rate cut of around 7 per cent 
(after allowing for 38 per cent tax sav- 
ings on the latter). If applied only to 
electric residential service, the reduction 
would be around 23 per cent. 

But such a heavy rate reduction is 
highly unlikely. Assuming that volun- 
tary rate reductions plus commission 
rate orders effected an average 7 per cent 
decline in residential rates and 3 per cent 


364 





FINANCIAL NEWS AND COMMENT 


in commercial service, and disregarding 
possible cuts in industrial electric and 
miscellaneous service rates, loss of 
revenue less tax savings would amount 
to about $53,000,000, some of which 
might be regained through increased 
business. This would leave a margin of 
about $80,000,000, as estimated above, 
to care for increased operating expenses. 

This amount is hardly excessive. 
While some wages were doubtless ad- 
justed in 1945, and there may be some 
saving from elimination of overtime, it 
appears likely that salaries and wages 
(which were up about 5 per cent in 1945 
over 1944) might increase by another 
10-15 per cent. A median figure of 12} 
would mean increased costs of about 
$67,000,000, or $42,000,000 after tax 
savings. 


UEL costs are also likely to rise. While 

fuel expenditures in the twelve 
months ended November 30th were 4.6 
per cent less than in the previous period 
and 12.9 per cent less in the month of 
November, this seems due to elimination 
of inefficient stand-by operations, plus 
excellent water supply conditions for 
hydro operations (with the exception of 
one or two spots, such as South Caro- 
lina). These favorable conditions may 
arry through during 1946 but it is un- 
safe to count too heavily on plentiful 
water supply. Moreover, there is always 
atime lag in the effects of rising coal 
costs; and it is probable that on April 
lst John L. Lewis will again demand 
higher wages for the miners, resulting in 
afurther rise in prices. 

Utilities using fuel oil were favored by 
asharp price decline during the latter 
half of 1945 but prices might tend to rise 
again in 1946, based on present indica- 
tons, While the full effects of rising fuel 
costs may not be felt in 1946, it seems 
likely that there may be an eventual in- 
trease of as much as 10 per cent, particu- 
hrly if drought conditions reappear in 
some sections. Such an increase would 
mount to $38,000,000, or about $24,- 
1,000 net after tax savings. 

Other operating expenses amounted to 
§°34,000,000 in the year ended Novem- 
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ber 30th, up 5.3 per cent over the 
previous period. Because of rising steel 
prices and other factors, a gain of be- 
tween 5 per cent and 10 per cent in 1946 
would seem possible, which would work 
out in the neighborhood of $40,000,000 
or $25,000,000 net after taxes. 

On the other hand, there will be 
further savings in interest charges and 
preferred dividend requirements result- 
ing from last fall’s heavy refunding 
program. Interest charges in the month 
of November were nearly 10 per cent 
below the previous year, and for the 
twelve months ended November the de- 
cline was over 8 per cent. A saving of 
10 per cent would amount to $21,000,000 
in 1946 but some of this would be lost 
in taxes, reducing the net amount to 
around $12,000,000. 


Hoe the saving in preferred 
stock refunding, which might be 
roughly gauged at around $5,000,000, 
would be a clear gain, bringing the total 
estimated saving to around $17,000,000. 
Deducting this from the increased costs 
of $91,000,000 would leave $74,000,000, 
which is dangerously close to the $80,- 
000,000 net saving under the new tax 
program and the possible rate cuts. 
Depreciation has not been mentioned 
in the above analysis. In the past two 
years depreciation has been running close 
to 10 per cent of gross revenues. Judging 
from the rapid increase in reserves this 
ratio may prove to be too high, after re- 
serves have been accumulated to levels 
proportional to accrued straight-line de- 
preciation on original cost (which should 
satisfy the more radical commissions). 
Eventually it may be possible to reduce 
depreciation charges somewhat, but this 
change does not appear likely in 1946, 
One or two other items may deserve 
mention. The Federal Power Commis- 
sion and Edison Electric Institute fig- 
ures are based on electric operations only 
—gas, water, transit, etc., are lumped in 
“other utility operating income” (for 
electric companies having such services). 
In 1945 (to November) this income was 
down 7.6 per cent, and in the month of 
November 29 per cent. Miscellaneous 
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income, about equal in amount, showed 
much less change. There might be some 
further decline in earnings from these 
sources but the amount would not seri- 
ously affect our conclusions above. A 
third item, amortization of debt discount, 
premium, and expense, was about equally 
important in 1945 when it jumped nearly 
65 per cent over the previous year. This 
increase of some $21,000,000 was due 
largely to heavy charge-offs of bond 
premiums, resulting in tax savings. 
When refunding operations decline to a 
more normal level, this item will auto- 
matically shrink. On the other hand, 
there may be some further gain in “other 
income deductions” because of the in- 
creasing tendency of the utilities to bor- 
row from banks in connection with re- 
funding operations. 

Summarizing, the earnings outlook for 
the utilities in 1946 appears moderately 
favorable, assuming that regulatory com- 
missions do not “beat the gun” and im- 
pose harsh rate cuts before complete 
data are available on the trend of net 
earnings. 


* 


Utility Analyses by Wall Street 
Firms 


—— WIESENBERGER & Co. has 
issued a study on Central States 
Electric Corporation’s debenture bonds. 
Both the 5s of 1948 and the 54s of 1954 
sell currently around 88 and are entitled 
in any liquidation to $1,200 and $1,236, 
respectively (including interest to De- 
cember 31, 1945). Interest will, of 
course, continue to accrue until claims 
are satisfied. The company controls two 
other investment trusts—American Cities 
Power & Light and Blue Ridge Corpora- 
tion. The approximate market value of 
the trio’s assets around mid-January was 
$90,000,000, excluding intercompany 
holdings. North American Company and 
United Light & Railways’ common stocks 
account for about one-third of total as- 
sets for the group, with two-thirds in di- 
versified industrial issues. Because of the 
substantial rise in the market since Cen- 
tral States went into bankruptcy, bond- 
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holders’ claims could be liquidated easily 
but one obstacle is Blue Ridge’s prospec- 
tive claim against Central States Electric 
together with Central States’ larger 
claims against directors and officers, ete. 
Until this litigation is cleared up, liquida- 
tion or reorganization appears unlikely. 

Ira Haupt & Co. has prepared spe. 
cial studies on Pennsylvania Power & 
Light, North West Utilities Company, 
and New England Public Service Com. 
pany. The study of New England Public 
Service appraises the assets at over $66, 
000,000, equivalent to nearly $7 a share 
on the common stock after allowance for 
par value and dividend arrears on the 
prior preferred and plain preferred 
stocks. This is based on a valuation of 
$40,000,000 for holdings of Central 
Maine Power, $19,200,000 for Public 
Service of New Hampshire, a little 
under $3,000,000 for Central Vermont 
Public Service, and $4,000,000 estimated 
cash. 


N its analysis of North West Utilities 
Company, the firm estimates the value 

of Wisconsin Power & Light common 
held by North West at about $21,000,000, 
which would be sufficient to pay off pub 
licly held preferred stocks at par plus ar 
rears and leave around $9,000,000 
$10,000,000 for Middle West Corpora 
tion. This amount would be about 1% 
per cent of Middle West’s reported costs 
of its holdings, on which basis the opin 
ion is expressed that public holders of 
the preferred stocks (including the sec 
ond preferred) might well expect ful 
satisfaction of their claims. The stud 
discusses several different ways in whici 
the division of assets might be worket 
out between Middle West and publi 
stockholders. 

Bear, Stearns & Co. has prepare 
a memorandum on Utah Power | 
Light new common stock. The plan 0 
reorganization approved by the SE 
November 13th was ordered into effed 
(as of December 31, 1944) by the Fe¢ 
eral District Court on January 16th. 
7 per cent preferred would receive 4 
shares new common, and the 6 per cet 
4% shares of the new common (Elect 
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Power & Light receiving $650,000 cash 
for its small amount of 7 per cent pre- 
ferred, and all old common). There will 
be 1,185,241 shares of new common 
outstanding, earning about $1.57 (as 
reported for the twelve months ended 
November 30th). An initial common 
dividend is anticipated at the rate of 
$1.20 per annum. The new common stock 
has been quoted recently around 22, re- 
turning a yield of 5.5 per cent based on 
the anticipated dividend. 


ENDIX, LUITWEILER & Co. has pre- 

pared a study of Third Avenue 
Railway adjustment 5s, termed “An Ad- 
venture in Revitalization.” The firm ex- 
pects that Third Avenue’s wartime peak 
revenues will be exceeded when motor- 
ization is accomplished, and that the re- 
cent election of directors will end the 
intercompany strife. Litigation for pay- 
ment of full interest on the adjusted 
bonds, in years when earned, might bene- 
fit bondholders. Debt has been reduced 
about $15,000,000 and may be reduced 
perhaps $8,000,000 more by sale of sur- 
plus real estate. Depreciation and main- 
tenance charges have been “heavily in 
excess of needs,” it is thought. Not only 
should motorization increase revenues 
10-15 per cent, but operating costs may 
be reduced in the same proportion. The 
pending plan for a special tax program to 
take care of the subway deficit should 
benefit Third Avenue Railway ; the com- 
pany might receive part of the tax 
proceeds, or (more likely) get a rise in 
fares if the subways do. 

E. W. Clucas & Co. has issued a 
research department analysis of Electric 
Power & Light. At a price of 17 for 
United Gas, the preferred stocks could 
te retired at the equivalent of 100 and 
arrears, leaving over 1,000,000 shares of 
United Gas still available for the com- 
mon shareholders. The company hopes 
lo retain the profitable subsidiaries in 
Arkansas, Louisiana, and Mississippi, 
whose combined earnings in the twelve 
months ended November 30th were 
tquivalent to $1.10 per share on Electric 
Power & Light common. (The amount 
‘pears likely to increase because of tax 
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savings and possible refunding opera- 
tions.) Capitalizing stated earnings.at 15 
times and adding the value of remaining 
United Gas and the parent company’s net 
quick assets would make an estimated 
value for Electric Power & Light of $30 
per share, according to this study. 


* 


The Stock Market Declines 


T HE stock market, sustained through 
a long period of labor troubles and 
lowered production by an inflation psy- 
chology, apparently regarded the eleva- 
tion of Chester Bowles to supervise the 
new “price line” as unfavorable for the 
profit system, and, in recent trading ses- 
sions (to February 26th), the market has 
declined heavily. The standard market 
yardstick, the Dow-Jones industrial 
average, dropped from 205 to 185— 
probably the sharpest decline in one week 
since the military fall of France in 1940. 
The decline is somewhat reminiscent of 
that which occurred in 1937, when it was 
suddenly discovered that industrial ac- 
tivity and profits were on the wane, 
largely as the result of the administra- 
tion’s determination to “put on the 
brakes.” 

H. J. Nelson, “The Trader” in Bar- 
ron’s, remarked on Monday, February 
25th: “Significant is the fact that there 
were no specific developments that could 
be adduced as the cause of the decline. 
Always disturbing to speculative senti- 
ment is an unexpected price movement 
for which no ready explanation is at 
hand. ... Saturated by months and 
months of special and secondary offer- 
ings and weakened by the frenzied up- 
rush of three weeks ago, the market 
simply fell of its own weight... . Further 
ebbing of the inflationary psychology will 
follow and, as the weeks and months 
pass, a more realistic attitude toward 
corporate earnings, the life blood of the 
market, is certain to develop. Only mob 
sentiment and cheap money could have 
lately made possible a higher capitaliza- 
tion of profits than obtained at the height 
of the 1929 and 1937 markets.” 

Another writer in Barron’s, A. A. Mol, 
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held that the business and earnings out- 
look does not support expectations of a 
boom and that the “approach of a tem- 
porary ‘lull’ in inflation strongly suggests 
the probability that the necessary inter- 
vening down trend will rate the title of 
bear market, a broad and time-consuming 
movement.” 


| F jpn the present decline has run its 
course, it will be difficult to ap- 
praise the action of the utilities in rela- 
tion to the rest of the market. Thus far, 
however, the decline for all three major 
groups appears to have been rather uni- 
form—unlike the January dip in the in- 
dustrial group which was only moder- 
ately shared by the rails and utilities. 
However, so far as operating company 
stocks are concerned, it is obvious that 
the utilities have less to fear from in- 
creased wages and other costs than the 
average industrial company now 


squeezed between OPA ceilings and 
sharply higher wage and material costs. 


* 


More about House Heating 


} ag tecongpe to the item in this depart- 
ment on “House Heating by Elec- 
tricity” in the January 31st issue, we have 
asked for comment from several execu- 
tives interested in the subject. Philip 
Sporn, executive vice president of Amer- 
ican Gas & Electric Service Corporation, 
replies: “I have very little comment to 
make on your ideas, it appearing to me 
that in the main what you say is sound. I 
do believe, however, that electric heating 
of homes has a much better future than 
is generally recognized, but that future 
will not come into realization until we 
have further development of the heat 
pump. We are concentrating our efforts 
in that direction.” 

Philip W. Swain, editor of Power, 
writes as follows: “One thing to remem- 
ber is that the central station must burn 
at least four tons of coal to deliver to 
the home the heating equivalent of one 
ton of coal. At the very minimum, the 
central station must charge the house- 
holder for this four tons of coal, plus 
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some part of the overhead and other costs 
involved in transmitting and delivering 
the coal’s energy. 

“When it comes to the heat pump, | 
am inclined to be somewhat more opti- 
mistic. With the heat pump, a ton of 
coal burned at the central station can de. 
liver to the home almost the heat equiv. 
alent of a ton of coal. Moreover, the 
utility buys its coal at much lower price 
per ton. Of course, high investment re. 
quired is a serious drawback to the heat 
pump setup. Nevertheless, I do expect 
that the heat pump will eventually be. 
come very important in industry and per- 
haps fairly so in home heating.” 


Wr reference to the point made by 
Mr. Swain in the first paragraph 
of his reply, the high cost of using elec- 
tricity for furnace heating already had 
been pointed out in our analysis. How- 
ever, it is very unlikely that electricity 
would be used in this way. The use of 
room heaters, each with separate ther- 
mostatic control, would be more econom- 
ical in the average home, since unused 
rooms can be kept at a lower temperature 
—difficult to manage with central house 
heating. There may also be a slight in- 
crease in efficiency because of the com- 
bined use of radiation and convection, 
compared with only the latter for the 
conventional concealed radiator. How- 
ever, it is difficult to gauge how far these 
savings might go toward offsetting the 
high basic cost. 

The following comment by W..L 
Sharp, rate engineer of Portland General 
Electric Company, was forwarded by 
President James H. Polhemus: “For the 
United States generally, it is probably 
true that the outlook for house heating 
entirely by electricity remains dubious, 
but the statement should be qualified to 
exclude certain favorable areas from the 
dubious class. Further along in the ar 
ticle something of the sort is intimated 
by a discussion of the possibility that 
electric house heating may be feasible 
where electric rates are low and the dl- 
mate mild. By ‘feasible,’ Mr. Ely means, 
of course, economically feasible as tht 
mechanical feasibility has long since been 
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proved and the convenience, cleanliness, 
and practically every other characteristic 
of electric house heating has been found 
to be superior to other methods of heat- 
ing houses. In addition to Oregon and 
Washington, there are large numbers of 
homes heated entirely by electricity in 
California and in the area served by the 
Tennessee Valley Authority. It is be- 
lieved, however, that from the standpoint 
of the electric serving agency, house heat- 
ing experience in any given area is not 
necessarily an index of what may be ex- 
pected in another area having a similar 
number of degree-days due to differences 
in the shape of temperature curves and 
habits of individuals in house heating. 
“The term ‘central house heating’ 
appears to be used in the first part 


of the article to describe basic heat- 
ing or house heating entirely by electric- 
ity. Technically, an electric central heat- 
ing installation is one in which the con- 
ventional fuel-burning furnace is re- 
placed by an electric furnace which heats 
by convection. This method of heating 
is employed by a minority of house heat- 
ing customers on our lines and in 1944 
there were only one or two such installa- 
tions of a total of approximately 200 
homes heated entirely by electricity. By 
far the most common method of electric 
house heating, not only in Oregon but 
also in the other above-mentioned areas, 
has heretofore been by installing ther- 
mostatically controlled unit resistance 
heaters in each room, which heat by. . . 
radiation and convection.” 


z 


ELECTRIC-GAS HOLDING COMPANY STOCKS 


Where Price 


Traded About 12Mos.¢ Amt. 
Nov. 


American Gas & Electric 

American Lt. & Traction 

American Power & Light 

American Water Works 

Central & South West Util. ...... Cc 
ee Cc 
Columbia Gas & Electric 
Commonwealth & Southern 

Consol. Elec. & Gas pfd. ........ Oo 
Electric Bond & Share Z 
Electric Power & Light 

Engineers Public Service 

Federal Lt. & Traction 

Sunete Powet Gay oc se cccscccedec Cc 
Middle West Corp. ...........+- Cc 
National Power & Light S 
Niagara Hudson Power Cc 


North American Co. ...........- Ss 


United Gas Improvement 
United Lt. & Railways 


(a) Parent company basis. 


Price 

Earn, 

Ratio 
17.7 
16.1 
11.0 


Indic. Yield 

Div. Rate About 

$1.90 4.6% 
1.20 48 


Share Earn. 
$2.32 


'20(c) 


No: NASSNS 


1.25(c) 
50 


(d) 

(e) 
55(c) 
80 


2.00(c) 
85(c) 
1.00 


(b) Earned $1.49 nine months ended September 30, 1945. 


(c) Payments irregular. 


(d) Four per, gent in Pacific Gas and Electric common stock, worth at recent market price $1.72. 


{¢ Liquidating dividend of 5 paid in 1945. 
369 
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FPC Hears Additional Views 
On Natural Gas 


HE hearings of the Federal Power 

Commission, in its investigation of 
the natural gas industry—several of 
which have been held during recent 
months in midcontinent cities—were con- 
tinued at Houston, Texas, on January 
28th. (More recent hearings at Biloxi, 
Mississippi, and Chicago, will be re- 
viewed subsequently. ) 

Governor Coke Stevenson of Texas, 
Olin D. Culberson, chairman, Texas 
Railroad Commission, with members of 
that body, together with other state of- 
ficials, were present at the opening ses- 
sion. At the subsequent hearings testi- 
mony was offered by various state offi- 
cials, gas and oil company executives, 
consulting geologists, and others. 

At the beginning of the initial ses- 
sion, FPC Chairman Nelson Lee Smith, 
supervising commissioner for the inves- 
tigation, said that certain interested 
groups have taken the position that par- 
ticular cases, especially those involving 
major certificate applications, should be 
deferred until after the natural gas in- 
vestigation has been completed. The nat- 
ural gas companies, on the other hand, 
he said, sometimes pointing to actual or 
threatened emergencies, urged that such 
matters should go forward as expedi- 
tiously as possible. He stated: 

It should be evident, however, that the 
commission could not appropriately or law- 
fully adopt a policy of standing still over a 
period of months by failing or refusing to 
perform its plain duty under the Natural Gas 
Act. When the commission instituted the nat- 
ural gas investigation it did not—as indeed it 
could not without disregarding its legislative 
mandate—suspend the operation of the Nat- 
ural Gas Act for an indefinite period of time. 

The commission must, therefore, go for- 
ward actively with the administration of its 
specific duties under the act, at the same 
time pressing toward the completion of this 


investigation as rapidly as circumstances per- 
mit. Every effort will be made to accommo- 
date the interested parties and to minimize 
such conflicts between the conduct of pro- 
ceedings in particular cases and the hearings 
in G-580 as would make it difficult for the 
interested parties to give necessary attention 
to both. 

It may be well to point out, therefore, that 
conclusions which are reached in the light 
of the particular circumstances involved in 
such individual situations are, except as oth- 
erwise specifically stated, restricted to the 
facts adduced on the record in those cases. 
They do not afford a reliable basis for specu- 
lation or prediction as to the conclusions 
which may in the proper course be reached 
in the natural gas investigation. These will 
be arrived at only after all of the relevant 
facts and views have been fully presented 
and carefully evaluated in their appropriate 
setting. We are, as you know, still some con- 
siderable distance from the point. 


OLLOWING this preliminary  state- 

ment by Chairman Smith, Governor 
Stevenson sounded the keynote of the 
Texans viewpoint in his warning that 
the Federal Power Commission must 
keep its hands off the production of oil 
and gas in Texas. He expressed a fear 
that nationalization of the gas industry 
might come about, indirectly, with “con- 
scious obscurity” to hide such a move 
until accomplished. He said: 


It cannot be reasonably expected that we 
will quietly submit to Federal control over 
producing, gathering, and processing of this 
valuable state resource. We believe that m 
this field the rights of Texas are paramount 
and that the Federal government should ab- 
stain from any exercise of power therein.... 

Texas has no power to regulate interstate 
transmission of natural gas. You do not ex- 
pect us, by the technique of “indirect meth 
ods,” to interfere in such matters. Likewis 
we expect that you will not, by a similar 
process, extend your national transportation 
control into the rightful and lawful jurisdic- 
tion of the state. 
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Chairman Culberson of the Texas 
commission recommended that Congress 
darify the Natural Gas Act so as to 
gecifically prevent the FPC from exert- 
ing any control over the production, gath- 
ering, or conservation of natural gas. 
He said : 


I believe that the Natural Gas Act should 
be interpreted, or clarified by amendment, if 
necessary, to conform to the original inten- 
tion of the Congress, as I understand it, that 
the Federal Power Commission should not 
assert jurisdiction in the previously occupied 
field of state regulation. 

I sincerely hope that one of the recommen- 
dations that the Federal Power Commission 
will make as a result of these hearings will 
be to the effect that the Federal government 
should not interfere in any way with the 
production, conservation, or movement of 
gas within a state and that Federal regula- 
tion be limited strictly to those activities de- 
nominated in the Lea Bill as presently writ- 
ten.... 

I am certain that the answer to the critics 
of our policy is not to be found in any pro- 
gram which is designed to give to any Fed- 
eral board or agency the jurisdiction or pow- 
er, directly or indirectly, to control or regu- 
late the production and gathering, the field 
price, the end use, or the intrastate move- 
ment or sale of natural gas. 

The business of producing oil and gas 
should not be given a utility status and made 
subject to the regulation and control of the 
Federal Power Commission or any other 
Federal agency. This is the road to nation- 
alization of this industry; and I am unwill- 
ing to travel that highway because of the 
ultimate results that are certain to occur 
from a managed national economy... . 

No Federal agency could possibly act as 
effectively in this field as can the state agen- 
cies in the several producing states aided by 
the instrumentality of the Interstate Oil 
Compact Commission. 


4 firma speaking of the methods em- 
ployed by his commission, Chairman 
Culberson said: 


The (railroad) commission had not built 
up a large bureaucracy to tell oil and gas 
operators how to run their business. Instead, 
it has taken advantage of all their informa- 
tion in formulating the best rules for the 
prevention of waste and the protection of 
correlative rights in each field. 

Our present workable system, adapted to 
meet essentially local problems, should not 
be abandoned in favor of centralized Fed- 
eral control which is certain to “bog down” 
in red tape and produce unfortunate results 


which would more than outweigh any pos- 
sible benefits that might be derived from 
such a change. 


_ citing the inseparability of oil 
and gas in any regulatory policy, he 
said that the only ultimate outcome of 
Federal control over gas will be the com- 
plete domination of the oil and gas in- 
dustry by the Federal government. 

And, on the question of the exporta- 
tion of Texas gas, he stated: 

Of course, the states do not have the pow- 
er to and should not attempt to impose arti- 
ficial and discriminatory restraints upon the 
flow of natural gas or any other commodity 
in interstate commerce. Such a course would 
inevitably lead to reprisals from sister states 
and the Federal government. This, however, 
is not to say that the several producing states 
do not already have the power to prevent 
production for wasteful or uneconomic use, 
as it is pointed out in the testimony of Hon- 
orable Reford Bond, member of the corpora- 
tion commission of Oklahoma, who testified 
before this commission at its Oklahoma City 
hearing on October 9, 1945. 


It was urged by Ernest O. Thompson, 
member of the Texas Railroad Commis- 
sion, that natural gas be allowed to com- 
pete with coal in any market. 

Rejecting the contention of coal and 
railroad interests that exportation of the 
Southwest’s natural gas into coal areas 
should be prohibited, the railroad com- 
missioner called for the “free play of 
competitive forces” between gas and 
other fuels. 

The official objected strongly to “pro- 
posals for arbitrary and artificial regula- 
tion of gas use—the so-called end-use 
control theory,” declaring that there is 
“no special or critical use for which gas 
must be reserved.” 

Mr. Thompson also denied the claim 
that so-called inferior uses of gas cause 
its economic waste and noted that the 
latter term has “frequently been distorted 
and twisted, fostering misunderstanding, 
to serve special ends.” 

The most superior use of gas, he de- 
fined, “is that which commands the best 
price where production is controlled so 
as to prevent physical waste and secure 
maximum recoveries.” 
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AUTIONING FPC against causing the 
devaluation of producing prop- 
erties of gas operators and royalty own- 
ers by use of original lease costs in deter- 
mining the basis for rates of return, this 
official said: 


Under the guise of regulating the inter- 
state transportation of gas, the Federal Pow- 
er Commission should not exploit Texas’ 
gas fields by restricting delivery price of gas 
to a point that yields only 63 per cent on the 
prediscovery cost of the fields. Depressing 
the price in one field that is owned by the 
transporter has a disastrous statewide tend- 
ency because the pipe-line market deter- 
mines the price of gas. 


Commenting upon the exportation of 
southwestern natural gas into areas 
where coal is available, Mr. Thompson 
said: 

Such agencies (as FPC) should not at- 
tempt to reach forward and regulate the local 
sale or distribution of gas, or reach back- 
ward and control either directly or indirectly 
the production, processing, gathering, com- 
pressing, or the price of gas prior to its sale 
for resale from the main transportation line 
of an interstate earrier. . . . 

It is obviously not in the public interest to 
limit the pipe-line markets by restricting in- 
dustrial sales and otherwise attempting to 
control the “end use” of gas if the result is 
to be that for lack of an adequate market 
outlet at a decent price the gas will be burned 
in channel-type carbon black plants and put 
to other low-priced uses in the field. On the 
other hand, expansion of pipe-line markets 
means an increased demand with higher field 
prices and will make possible the utilization 
of large amounts of casinghead gas now 
being flared. Steps are now being taken to 
allocate part of the gas market to oil gas now 
being flared because of lack of present 
market. 


In regulating the price for which gas 
is sold in interstate commerce for resale, 
this witness stated that the Federal Pow- 
er Commission must recognize, “in case 
the natural gas company produces the 
gas or secures it from an affiliated or sub- 
sidiary company, the fair market value 
of the gas as a commodity, taking into 
consideration the going market price ex- 
isting where the gas is produced and all 
other factors relating to the value of 
such gas as a commodity at the point of 
delivering into the interstate transporta- 
tion line. 
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“In regard to the commodity value of 
gas produced by a natural gas company, 
which has been one of the major issues 
between the Federal Power Commission 
and the industry, I feel that the state 
now has adequate statutory authority to 
compel the ratable taking of gas ina 
common field, and that in the event a 
natural gas company purchases gas from 
other producers without discrimination 
in favor of its own production, in all 
fairness such company should be allowed 
the going free field price for its gas equal 
to that paid others.” 


NOTHER of the Texas railroad com- 
A missioners, Beauford Jester, sup- 
ported his fellow members in opposing 
an increase in the powers of the FPC or 
further extension of Federal authority 
over the oil and gas industry. On the 
question of regulating the end use of gas, 
Mr. Jester said: 


... It is again respectfully submitted that ifa 
proper price is made possible for the natural 
gas of Texas and the other southwestem 
states producing gas, and gas is made com- 
parable in price value to coal and other fuels 
used under boilers and other so-called in- 
ferior uses, economic factors and price would 
determine end use, and Federal regulation 
thereof would be unnecessary. .. . 

It is my opinion that in the proper regula- 
tion of interstate gas lines, it is fundamental- 
ly wrong not to recognize a fair market price 
for gas at the point where such gas is re- 
ceived by the interstate carrier. The welfare 
of the producer is equally as important as 
the customer’s welfare. Texas is interested 
in the welfare of both. 

To the extent that the actual cost formula 
of the Federal Power Commission may con 
tribufe to the freezing of well-head prices 
of gas at their present subnormal and u- 
justifiable levels, we believe such order and 
formula unequitable and unjustifiable and 
should be immediately corrected. 

It might be observed, too, that any con- 
tribution made by the orders of the Federal 
Power Commission, designed and intended to 
bring about the cheapest price for the con 
sumers in areas with large coal reserve 
close by, should be held responsible for the 
rising complaint of the coal industry to dis 
placement of that fuel by low-cost, low-prictt 

y , : 
nomic forces, the price of coal and the prict 
of gas will eventually fairly and justly 
on a reasonable competitive basis 
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‘|! THINK THE REAL REASON THAT RURAL PHONE SALESMAN HAS BEEN 


DOING SO WELL IS THAT HE’S BEEN PROMISING THE FARMERS’ WIVES A 
FREE PAIR OF NYLONS WITH EACH NEW SUBSCRIPTION” 


these two fuels, for the welfare of all. I do 
know that an artificially maintained low 
price for natural gas can be justly pointed 
to as a cause for a prevalent fear and dis- 
turbance in the coal industry which, to some 
extent, views with alarm the competition 
of gas in certain areas. 


The attorney general of Texas, 
Grover Sellers, and S. B. Spurrier, state 
geologist of New Mexico, joined the 
Texas officials in opposing Federal con- 
trol over production, gathering, or con- 
servation of natural gas. 


T a later session, Chairman Culber- 
i & son of the Texas Railroad Commis- 
sion, recalled for cross-examination, told 
Tom McGrath, counsel for the coal and 
tailroad interests, that FPC should not 
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be allowed to determine end use because 
by determining end use it would deter- 
mine the amount that goes into pipe lines 
and this would determine the amount 
produced, which is a state function. In 
answer to FPC Commissioner Richard 
Sachse, he said that if the FPC deter- 
mines that it shall permit Texas gas to 
go out of the state, he did not feel that 
FPC should restrict the use to which the 
gas is to be put at the other end of the 
line. If there is to be any control of end 
use it should be by the state where the 
gas originates, he said, but he said it is 
rather an impractical matter to try to in- 
ject such control. Answering another of 
Mr. McGrath’s questions, he said he be- 
lieved that the Interior Department is 
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“eager to bring about a greater degree 
of Federal control.” 

Control of end use as a gas conserva- 
tion measure was denounced as complete- 
ly fallacious by Dr. E. DeGolyer, inter- 
nationally known geologist and engineer. 

He recommended the following pro- 
gram as “highly desirable if not essen- 
tial in the public interest and to the future 
well-being of the producing branch of 
the natural gas industry”: (1) ratable 
take in the individual field; (2) prora- 
tion of markets between competitive 
fields ; and (3) adequate well-head price 
for all marketed gas. He contended price 
should be the only regulator of end use. 

The witness further told the Federal 
commission that as a result of low well- 
head price and inadequate drainage regu- 
lations, “plus the application of the re- 
stricted earning rule, applied by the Fed- 
eral Power Commission to producing 
properties,” the exploration and devel- 
opment phase of the natural gas industry 
today “is in jeopardy.” 


N the question of end use, Dr. De- 
Golyer said: 


There is no problem of end use or of con- 
servation which will not be solved, and better 
solved than can be done by the best of reg- 
ulations, if the producer can have adequate 
markets and decent price. Let us not worry 
about the end use of natural gas as long 
as we burn approximately a billion and a 
half feet a day in oil field flares. 

If through some tenuous argument you 
should conclude that control of end use is a 
conservation measure, let me assure you that 
it is not. As long as approximately a billion 
to a billion and a half feet of gas is being 
flared daily in the state of Texas, the at- 
tempt to conserve, through restrictions 
against the so-called inferior uses, fails mis- 
erably as an attempt at conservation. No use 
of gas can be inferior to its burning in an 
oil field flare, which indeed is no use at all. 


This witness stated further, regard- 
ing the application of the restricted earn- 
ing rule, as applied by the FPC to pro- 
ducing properties, that it has helped to 
place the exploration and development 
phase of the natural gas industry in jeop- 
ardy. He said: 


Your commission, through its ruling in 


the Canadian River Case, has effectively 
fixed the earnings of that company in the 
producing branch—the risk segment of the 
industry—at the public utility rate on pre. 
discovery value. . . . Surely the paradox of 
gas produced from a well at a price of les; 
than 2 cents per thousand cubic feet while 
that from an offset well may sell for a price 
of 3 to 5 cents per thousand cubic feet can- 
not endure forever. 

I respectfully submit to you that if one 
should want to kill or cripple the producing 
branch of the industry no simpler way could 
be found than to restrict the well-head price 
of gas over the entire gas-producing regions 
to a public utility rate upon the prediscovery 
value of producing properties. 


5 eo testimony of Dr. L. A. Woods, 
state superintendent of public in- 
struction in Texas, brought to these hear- 
ings a new and unique phase of the situ- 
ation with respect to regulation of nat- 
ural gas affairs. He said: 


I am opposed to any step which, in my 
opinion, will lead to federalization of our 
most important state industry with whose 
prosperity is linked the welfare of our state’s 
educational system. 

I fear that a federalized oil and gas in- 
dustry will substantially lessen the value of 
these great natural resources of Texas and 
thus weaken the financial support of our en- 
tire educational system. Under such condi- 
tions there would be a strong temptation to 
accept Federal support, which, in turn, might 
lead to Federal contro] of education in Texas. 
If the Federal government pays the state's 
educational bills, it will call education’s tune 
in Texas. This, history teaches us, would be 
detrimental to our national welfare. 

_I want no Federal bureaucracy controlling, 
directly or indirectly, the education of our 
youth; and we vigorously oppose any pro- 
gram which tends toward that direction. Fed- 
eralization of industry inevitably tends to- 
ward national regimentation of our social 
and educational systems. 

From the standpoint of the school inter- 
ests in Texas, I am opposed to Federal con- 
trol which will or may interfere with our 
state school revenue. 


George A. Hill, Jr., president of Hous- 
ton Oil Company, vigorously attacked 
FPC’s proposal to control the uses to 
which natural gas is put. He defended 
the soundness of the present methods of 
determining the “end use” for natural 


gas and condemned the commission’s ef- 


forts to exercise this control as a definite 
step in what he termed the “long and per- 
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sistent campaign of government bureaus 
to substitute Federal control for that of 
the states in the administration of energy 
resources.” 

He noted how the FPC in its report 
of 1940 indicated that it was even then 
considering control and jurisdiction over 
gas conservation, and said that a trans- 
lation of the report meant that it pro- 
posed to reduce competition and, in ef- 
fect, to create a monopoly for existing 
energy resources (such as coal) against 
competition from natural gas. 

Mr. Hill asserted that the commission 
“bases its contention on the premise that 
the individual states and private industry 
are incapable of mature judgment in the 
administration of natural resources and 
delegates to itself the authority to deter- 
mine what is wise use of them. 

“The sinister significance behind this 
contention is that... it assumes... that 
government control is superior to private 
management ; that Federal regulation is 
superior to state regulation ; and that in- 
dividual human probity, capacity, energy, 
and fidelity rise to new heights of efh- 
ciency when engaged in Federal govern- 
ment employ. And all this with apparent 
disregard for the fact that technology, as 
developed under private American indus- 
try, has become the greatest multiplier 
of natural resources in world history.” 


cise control over end use of natural 
gas, Mr. Hill pointed out the ultimate im- 
pact upon all other resources as well, 
provided it should become law. He said: 


... the fate of natural gas will be the fate 
of all other resources as well. Since the pro- 
duction of natural gas is integrally connected 
with the production of petroleum, it is incon- 
ceivable that one can be regulated without 
the other. And certainly if the commission 
decides that natural gas must be utilized only 
for “a superior use,” such as heating a 
kitchen range, and not for “an inferior use,” 
such as powering a gigantic industry, then 
it must also designate the alternate energy 
resource to be used instead of natural gas 
and in so doing will ultimately control all 
other sources of energy such as petroleum, 
coal, water power, etc. It is obvious even to 
the unpracticed eye that under the guise of 
end use of natural gas the Federal Power 


| rset to the FPC proposal to exer- 
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Commission is merely placing an entering 
wedge in its campaign to gain complete ju- 
risdiction over the nation’s power resources. 


When some of the commissioners pro- 
tested that Mr. Hill was unjustly at- 
tempting to say what their views are, par- 
ticularly on the matter of end use, Charles 
I, Francis, counsel for the Texas gov- 
ernor’s natural gas committee, asserted 
that while the Texas people do not know 
the views of the individual commission- 
ers, Mr. Hill’s testimony is designed to 
strike at the group which is seeking* to 
set up a program to which the Texas 
group objects. He pointed out that Chair- 
man Leland Olds of the FPC was a mem- 
ber of the Natural Resources Committee 
which filed the report proposing Federal 
control over all fuels and that “we are 
proceeding on the broad general grounds 
that we must oppose the forces seeking 
to bring about” any such program. He 
cited the commission’s decision in the 
Boone, Iowa, case to show what he said 
was a direction in which the commission 
appears to be going on the end-use ques- 
tion. 

When Mr. Hill asserted that the Fed- 
eral Power Commission “is seeking the 
new comprehensive and authoritarian 
powers conferred” by the legislation, 
Commissioner Harrington Wimberly 
contended that Mr. Hill was entirely 
without justification in making such com- 
ment. The commissioner said that as far 
as his knowledge goes, and that he 
thought he was in a position to know, 
the charge made by Mr. Hill was ground- 
less. Mr. Hill said he hoped that all the 
commissioners feel the same way, but 
that his conclusions are based on FPC 
reports and documents, and that he hopes 
he is wrong. 


HERE was presented at one of these 
FPC hearings a paper by George 
Fancher, professor of petroleum engi- 
neering, University of Texas, prepared 
jointly by himself and Harold Vance, 
head of the petroleum engineering de- 
partment of Texas A&M College. This 

paper stated in part: 
It would seem to the public that natural 
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gas is no problem child, so unique and differ- 
ent from all other natural resources, that it 
must be singled out for special observation 
and treatment. The public interest indicates 
that the sound principle of conservation, 
being developed by the state of Texas in the 
administration of her natural resources, will 
serve adequately for her to continue han- 
dling natural gas unassisted and unhampered 
by any additional Federal regulations. 

While gas has been produced in ever-in- 
creasing amounts each year, the reserve is 
being depleted conservatively. 

There are those who contend that our nat- 
ural gas should be used as bait to induce and 
encourage new industries to come to Texas, 
but it takes more than cheap fuel to encour- 
age new industries. New industries have 
come to Texas, and more will continue to 
come in the future, but they will and should 
come only when the economic advantage is 
sufficient to pay them to come. Laws and 
regulations restricting the export of natural 
gas cannot force new industries to Texas. 

Consequently, it is difficult to answer cate- 
gorically, from the standpoint of the public, 
whether natural gas should be exported in- 
creasingly or whether export should be re- 
stricted, Under the Constitution of the state 
of Texas, the legislature of the state has 
ample power to protect the economic wel- 
fare of our people so far as the use of our 
natural resources is concerned. No need for 
Federal action in this field is required. Like- 
wise, the price paid for gas in the field and 
by the consumer can greatly affect the 
change in the amount exported. With all 
phases of the problem in mind, a balanced 
program for control of the industry by the 
state and development of its interests would 
seem appropriate. It seems unlikely and un- 
wise to the authors for any major portion 
of the industry of the Boston-Birmingham- 
Milwaukee triangle to move away from the 
coal, iron, water, and rail transportation, la- 
bor and factories located there, just to be 
near only thirty-odd years of known gas re- 
serves. Likewise, the keeping of natural gas 
in Texas merely to bait industry is fantastic. 


Charles I. Francis, counsel for the 
Texas governor’s natural gas committee, 
offered the suggestion to the FPC mem- 
bers that they issue a regulation setting 
up standards under and setting out defi- 
nitions of what it interprets the words 
“public convenience and necessity” in the 
Natural Gas Act to mean. He stated 
there is obvious confusion on this point 
and that it would be helpful to ali parties, 
in his opinion, if the FPC would issue 
such regulation. Discussing this with 
Commissioner Sachse, he also suggested 


that, should such proposed regulation be 
taken to the courts, the entire issue could 
then be settled. 


ig discussing the land and royalty view- 
point, R. C. Kay, president of Pan- 
handle Producers Royalty Owners Asso- 
ciation, said: 


It is only under the American system of 
free enterprise and competition that wild- 
catting has flourished. The rewards should 
be commensurate, and necessarily must be, if 
unsubsidized independent exploration and de- 
velopment are to continue. The land and roy. 
alty owner takes this into consideration in 
granting the lease. It should receive the same 
consideration from all regulatory rate and 
price-fixing agencies. 

The land and royalty owner wants his 
property rights respected and protected and 
doesn’t want his gas confiscated nor the value 
thereof minimized, directly or indirectly, by 
any Federal or state regulation or any far- 
fetched interpretation of same, for the pur- 
pose of providing a slightly lower price to 
some distant consumer who has no interest 
or investment in his land or his gas. Congress 
never told any bureau to take from one 
and give to another and if any such inter- 
pretation has or can be placed on its act, 
Congress should amend or repeal the act so 
distorted. Such natural desire on the part of 
the royalty owner does not greatly work 
against the interest of the ultimate consumer 
since the price of gas at the wellhead is only 
a relatively small percentage of the consum- 
er’s delivered price. It is certainly unfair to 
the royalty owner to take his gas at a price 
less than its fair market value. 

He wants, and will continue to contend for, 
a fair price for his property commensurate 
with its competitive value for the, uses for 
which it is suitable. He wants expanding 
markets with a fair price—he wants no re 
strictions on these markets other than limi- 
tations naturally arising from bona fide com- 
petition, and he wants his lessee to have a 
fair and reasonable opportunity to market 
gas ratably with his neighbors. The land and 
royalty owner in Texas believes these things 
can be accomplished under state laws and 
rules, and regulations of the state’s admin- 
istrative agencies, and that Federal agencies 
should not attempt or be allowed to encroach 
upon the inherent right of the state in regu- 
lating such matters. 


In his testimony, H. P. Kucera, city 
attorney of Dallas, Texas, expressed the 
opinion that the stake of consumers in 
their sources of natural gas supply is so 
vital that any extension of Federal reg- 


MAR. 14, 1946 376 








WHAT OTHERS THINK 


























“’'M SORRY LADY BUT UNDER THE LAW OUR COMMISSION HAS NO 
JURISDICTION OVER TAXI DANCING” 


ulation in the gas production field would 
be of doubtful benefit to the consumer or 
the gas company. He said further that 


To restrict the production below what is 
required by pipe-line markets and sound con- 
servation practices would so depress the 
value of gas in the field that it would not 
only be extremely difficult to induce inde- 
pendent operators to assume the risks and 
pay the costs that would be involved in ex- 
ploration and discovery, but it would also 
be equally difficult to prevent the waste of 
gas already discovered. A large part of the 
casinghead gas is produced in limited 
amounts from individual wells with large 
volumes in the aggregate. This gas, with its 
relatively high gathering and compressing 
costs and uniform rate of production, would 
never have been made available for pipe-line 
deliveries had such a policy with respect to 
utilizationt-been in effect during the past two 
decades. 
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Gas service has been brought to re- 
mote communities and many of them are 
enjoying a better service than can be 
had in some of the great cities “solely 
because the suggested elimination of in- 
dustrial sales was not in effect at the 
time service was extended to these com- 
munities.” Many of these localities, he 
pointed out, have natural gas service now 
only because of the fact that main pres- 
sure lines have been built through these 
localities to pipe the gas to larger cities. 
“The needed capital,” he concluded, “to 
serve these smaller localities for domes- 
tic uses would not have been forthcoming 
and such an investment would not have 
been justified when considered in the 
light of the prospective revenues from 
these small household users. The great 
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expansion of the natural gas business in 
the last twenty years could not have been 
accomplished had it not been for the 
availability of large industrial base 
loads.” 


PPOSITION was expressed by M. L. 
Mayfield, technical adviser, natural 

gas and natural gasoline committee, Dis- 
trict 3, PAW, to any policy which is de- 
signed to give a utility status to the oper- 
ation of natural gasoline plants. Admin- 
istration of the Natural Gas Act, he said, 
should be clearly and rigorously limited 
solely to the interstate phase of opera- 
tions, and there should be no tendency to 
augment or extend jurisdiction, directly 
or indirectly, over auxiliary operations. 
He related that the operation of natural 
gasoline plants has been a corollary to 
oil production, and contended that “as a 
conservation measure it is preéminent.” 


He added that 


In connection with pipe-line usage of cas- 
inghead residue, it is becoming increasingly 
apparent that certain inferences and appre- 
hension toward administration of the broad 
provisions of the present Natural Gas Act 
are acting as partial deterrents to the role 
of private enterprise. This is particularly 
significant where residue gas sales to inter- 
state transmission lines are being considered. 
Therefore, the administration of this act 
should be clearly and rigorously limited sole- 
ly to the interstate phase of operatjons. There 
should be no tendency to augment or extend 
jurisdiction, directly or indirectly, over such 
auxiliary operations as natural gasoline plant 
processing, compressing, or gas gathering 
of casinghead gas, even though such casing- 
head gas may eventually be sold to interstate 
pipe lines or markets. 

Similarly, the state should not interfere 
with interstate commerce so that benefits 
of free movement and commerce between all 
states may continue to be instrumental in 
promoting the necessary private enterprise 
so essential to the further development of the 
natural gasoline industry and the resources 
incident thereto. 


In the testimony of D. A. Hulcy, pres- 
ident, Lone Star Gas Company, Dallas, 
it was brought out that “infant mortal- 
ity” might have been the fate of the nat- 
ural gas business in Texas had public reg- 
ulation handicapped prompt decision of 
the pioneers, and that today managerial 


discretion is “the quickening spirit of the 
enterprise.” He said further: 


Grave risks had to be assumed and un- 
foreseeable contingencies met with prompt 
decision and vigorous action by men qual- 
ified by training and experience to appraise 
the risks and to solve the problems that the 
nature of the enterprise continually pre- 
sented. These operators of the natural gas 
industry in Texas had a dual responsibility, 
They were responsible to the investors who 
had risked large sums in hazardous ventures 
and to the public, which had become depend. 
ent upon a continuous and ample supply of 
natural gas for their health and bodily com- 
fort. A failure by management to have meas- 
ured up to its dual responsibility would have 
resulted in financial disaster and a collapse 
of service which would have had repercus- 
sions in every phase of the public welfare of 
Texas. 


OBERT T. WILSON, president, The La 

Gloria Corporation, declared that 

the control of the production of natural 

gas constitutes control of production of 
oil. He said: 


We find the cycling operation as hand- 
maiden to oil production, handling casing- 
head gas at low pressures in a portion of the 
plant, coincidentally processing the gas from 
the gas cap. The process now becomes tied 
inseparably to oil production. Control of the 
production of oil becomes control of the 
production of gas. Control of the produc- 
tion of gas is control of the production of oil. 
Today, both are in the hands of our state 
railroad commission and the industry fears 
and opposes any effort to make it otherwise. 

We are fearful that a sale of residue gas 
at the gate of our cycling plants may sub- 
ject us to Federal regulation, that the open- 
ing of one valve may put us into the utility 
business. We are in the hazardous business 
of exploration and production of gas and 
the manufacture of liquid products there- 
from. Ground rules suitable for the trans- 
mission and retail distribution of gas do not 
properly apply to us. 


Testimony upon the subject of carbon 
black was submitted by E. M. Eckhart, 
vice president, and Ira Williams, direc- 
tor of research, The J. M. Huber Corpo- 
ration, who stated that the manufacture 
of this product has been a conservation 
measure. Mr. Eckhart said that 

fifteen pounds of carbon black will give a 

set of synthetic passenger tires 20,000 satis- 


factory miles; it takes 7,500 cubic feet of 
gas to produce 15 pounds of channel black; 
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it will require about 1,000 gallons of gasoline 
to wear out these tires, and that 30 cents 
worth of gas thus converted into 75 cents 
worth of carbon black will move a car safely 
as far as $200 worth of gasoline. 


L. T. Potter, superintendent of pro- 
duction, Lone Star Gas Company, in his 
testimony discussed conservation. He 
said : 

Notable advances in the conservation of 
the production from gas wells have been 
made in the past which now are taken for 
granted without a general realization of the 
magnitude and value of such advances. 

The progress which has been made toward 
achieving ratable production from gas wells 
is of significant importance in regard to con- 
servation. 

As an over-all proposition, the production 
of gas in the state of Texas is carried on in 
a reasonably healthy manner. A combination 
of informed regulation and of conscientious 
effort on the part of operators has resulted 
in the use for beneficial purposes of practi- 
cally all of the gas produced from gas wells. 
The same two factors have laid the ground- 
work and have accomplished substantial 
progress toward the maximum possible util- 
ization of all gas produced in Texas. 


N C. McGowen, president, United 
a 


Gas Pipe Line Company, 
Shreveport, Louisiana, said that the load 
factor on the United system is about 66 
or 67 per cent. He said that industrial 
sales, which are substantial, make pos- 
sible the reasonable rate for the domestic 
sales, pointing out that his company pur- 
chases gas at an average price of 3.4 
cents and sells it for an average of 10.3 
cents in Texas. To support his assertion 
that “direct sales have constituted the 
best regulatory body there is,” Mr. Mc- 
Gowen said he meant that since direct 
sales are not under any regulation he has 
found that competition with other gas 
companies has provided all the regulation 
that anyone would want. 

He disagreed with Burton Behling, 
chief of the FPC investigating staff, who 
sought to contend that the FPC should 
consider end use before approving rates. 
Mr. McGowen said -that FPC has no 
jurisdiction over end use and should not 
be given that authority. He further told 
Mr. Behling that he feels that the FPC, 
now that’the war is over, should act in 
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accordance with the provisions of the 
amendments made to the Natural Gas Act 
in 1942 and determine service areas for 
the interstate pipe-line companies. 

Mr. McGowen added that the piping 
of natural gas to areas where it would not 
otherwise be available has benefited “our 
whole economy” by enabling the manu- 
facture of better things at lower cost. 

He said technological progress in the 
discovery, development, and conserva- 
tion of natural gas reserves, and in the 
construction and operation of natural gas 
pipe lines with their many sources of 
supply, had put to an end the days when 
a community lost its essential supply of 
natural gas because of the exhaustion of 
local natural gas fields. McGowen con- 
cluded : 


The American public demands a free 
choice of everything it uses. It will not like 
being told it cannot use natural gas because 
it lives in a coal-producing area. It likely 
sees, in the future development of atomic 
energy, powerful sources of energy which 
may eventually result in the obsolescence of 
natural gas as a fuel. In the years that inter- 
vene before new sources of energy are de- 
veloped, we should be untrammeled in the 
use of our resources so that our research 
can produce better things for our future gen- 
erations out of the resources that will be 
available then. 


N the subject of casinghead gas, 
Stuart E. Buckley, head of produc- 

tion research, Humble Oil & Refinin 
Company, said that it is strictly a by-prod- 
uct of crude oil, and that any attempt to 
regulate its production separately from 
the production of crude oil would result in 
confusion. He told the FPC that engi- 
neering studies of oil field operations 
have shown that the primary use for cas- 
inghead gas is in effecting oil recovery 
from underground reservoirs and that 
production of this gas is not a wasteful 
process but is a necessary part of oil pro- 
duction. “The conservation of casinghead 
gas,” he declared, “must be considered 
separately from its final disposition. . . . 
While casinghead gas does have other 
uses, no demand other than that of effi- 
cient oil production can be used as a 
criterion for casinghead gas conserva- 
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tion. Any attempt to produce casinghead 
gas in accordance with a dual standard 
of unequal and conflicting demands 


would inevitably result in either disrup- . 


tion of crude oil production or under- 
ground waste of oil.” 


| for cross-examination, Rob- 
ert T. Wilson, president, The La- 
Gloria Corporation, said that operators 
such as himself fear they may be classed 
as a part of a delivery system and there- 
fore as a utility. They also fear, he said, 
that by commingling into a gas stream 
they may be brought into such a classifi- 
cation. While this class of operators, in 
Mr. Wilson’s opinion, does not believe 
that the present membership of the FPC 
would attempt to so classify this type of 
operators, he said that they cannot be sure 
about the future and that the rewards 
of these operations are so low they fear 
to run the risk of being subjected to util- 
ity regulation. This fear is as real as the 
actuality when it comes to determining 
whether or not to undertake a project, 
he added. He also said that if the produc- 
tion is from a gas cap where there is 
oil, such producers fear that their oil 
operations might, in effect, be subject to 
regulation which would restrict their rate 
of return to 64 per cent. 

Dr. Richard J. Gonzalez, economist, 
Humble Oil & Refining Company, stated 
that higher gas prices should be paid to 
producers in order to encourage greater 
conservation of natural gas produced 
with oil. He said that gas conservation is 
a matter of economics as well as engi- 
neering, and that adequate gas prices are 
required to provide an incentive for pro- 
ducers to save and market gas produced 
with oil and to explore for and develop 
gas reserves. 

He said that present prices are too low 
at the well, particularly in Texas, Loui- 
siana, and Oklahoma, which have about 
two-thirds of the known gas reserves in 
the United States. His testimony brought 
out that gas sells at the well in Texas for 
only about 2.5 cents a thousand cubic feet 
and seldom more than 5 cents, so that the 
revenue obtainable by selling gas from 
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the average oil well is only about 60 
cents a day. He added: 


This is inadequate to cover the expense 
of gathering and compressing gas in many 
small fields and certainly does not offer much 
incentive to making the necessary initial in- 
vestment for gas conservation. As gas prices 
improve, it will become economically feasj- 
ble to conserve and utilize fully an increas- 
ing proportion of the gas produced with 
hs. 

Gas is such a convenient fuel that it should 
bring a price in the field much more nearly 
comparable with that of crude oil, with due 
consideration to the relative transportation 
costs into competitive markets. Even at a 
price of 5 cents to 10 cents a thousand cubic 
feet at the well in Texas, gas could still be 
delivered to more important consuming areas 
of the midcontinent and the Atlantic coast 
at costs competitive with fuel oil and coal. ... 
The average price paid for gas at the well 
is only about 18 per cent of the delivered 
cost to domestic, commercial, and industrial 
consumers. An increase of 1 cent per MCF 
at the well, which would be 40 per cent of 
the 1944 price in Texas, would mean less 
than 3 per cent higher cost if passed di- 
rectly on to these users. The wholesale price 
of gas has been reduced substantially in re- 
cent years while the price of coal has in- 
creased about 25 per cent. These divergent 
trends have created an economic incentive 
for industry to use gas instead of coal. 

The simple and sure way of encouraging 
gas conservation and use for the most val- 
uable purposes, without a maze of arbitrary 
controls, is through higher prices which will 
retard and even reverse the substitution of 
gas for coal. . . . There is no occasion for 
control of gas prices at the well by any gov- 
ernment agency, either state or Federal. Such 
control can only lead to disturbance in the 
use of the numerous competitive fuels avail- 
able to all consumers. 


N closing, Dr. Gonzalez made the per- 

tinent observation that the consumer 

of natural gas is interested not only in the 

present price but in the continuity of 

supply of this convenient fuel over a long 
period of years. He said: 


A policy which looks only to the imme- 
diate reduction that can be made in gas prices 
may well sacrifice the long-term interest. 
Low gas prices will discourage conserva- 
tion in the field, will artificially stimulate 
the use of gas in place of other fuels, and 
will discourage the discovery of new gas re 
serves. 

All of these results are bad from the 
national viewpoint. Substantially higher gas 
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prices in the field, which would add only a 
relatively small amount to consumers’ bills, 
will contribute effectively to genuine con- 
servation and to adequate supplies of gas 
for a long period of time at reasonable 
prices. 


Upon the closing of the Houston 
hearing, FPC had scheduled its next 
hearing at Biloxi, Mississippi, on Febru- 
ary ilth, to be followed by sessions in 
Chicago, to begin February 19th. 





Types of Farm Ownership and 
Rural Electrification 


REPORT on the “Means of Promoting 
Economically and Socially Desira- 
ble Types of Farm Ownership and Op- 
eration in the United States” has been is- 
sued as one of eleven studies sponsored 
by the Potomac Grange No. 1 of the Dis- 
trict of Columbia. The purpose of these 
studies, it is stated, is “to make the serv- 
ices Of specialists in various technical 
fields related to agriculture available to 
the men and women who make up the 
delegate body of the National Grange.” 
Specialists from various divisions of 
the U. S. Department of Agriculture, the 
Bureau of Reclamation, the Office of 
Education, and the OPA were the mem- 
bers of the committee making these 
studies. The report is lengthy, and, 
among the many farm subjects treated, 
has this to say about rural electrification: 
“Nearly one-half of America’s farms 
are now. electrified. Most of this rapid 
progress has occurred within recent 
years. Electricity makes all the conveni- 
ences and facilities of the city available 
to rural homes, as well as being a source 
of cheap power for performing many of 
the most tedious and labor-consuming 
chores—such as hand milking on our 


dairy farms. In addition it provides 
cheap power for carrying on more proc- 
essing operations on the farms, and has 
caused the development of many rural 
industries. 

“Quick freezing and storage of farm 
products should be given special men- 
tion. Development of family-size ‘farm 
freezers’ will be one of the outstanding 
developments of the postwar period. Not 
only will it affect family living and home 
consumption of farm products but it may 
add still more industries which may be 
carried on in rural areas, in the packing, 
freezing, storage, and shipment of an ex- 
tensive variety of food products. 

“Mechanization in the fields, in the 
home, on the farmstead, and in transpor- 
tation has changed and is changing the 
basic procedures of farming. Recent 
progress has been rapid. The number of 
farms having electricity has more than 
doubled since 1930.” 

Electric power company executives 
who are interested in the bearing of the 
economic phases of agriculture upon the 
extension of rural electrification should 
find instructive information in this re- 


port. 





The Need for Profits 


cé I" has become somewhat unfashionable to speak of making profits, 
as if it were an un-American notion. But only out of profits can any 
established business get the funds for research for better things and better 


ways of doing things. Onl 


out of profits can come the capital for new 


tools, new plants, new techniques in production. Only out of profits can 
come higher wages, improved working conditions, and new opportunities 


for employees.” 


—Henry Forp, II, 
President, Ford Motor Company. 
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Files Application with FPC 


HE Mid-Continent Gas Transmission Com- 
pany, Wilmington, Delaware, has filed 
with the Federal Power Commission an appli- 
cation for authority to construct and operate 
a 400-mile, 26-inch main transmission pipe line 
from the Hugoton gas field beginning near 
Liberal, Kansas, and extending to the city 
limits of Kansas City, Missouri, with construc- 
tion to be completed by November, 1946. The 
initial cost of the proposed line, including 
gathering lines, field compressor units, and 
auxiliary equipment, is estimated at $25,620,- 
000. The company plans to finance the project 
through the sale of $15,000,000 of first mort- 
gage 3t per cent bonds, $6,000,000 of 4 per cent 
serial notes or debentures, and the balance 
through the sale of common stock. 
According to the application, Mid-Continent 
is negotiating with the producers in the Hugo- 
ton field for purchase contracts to enable it 
to supply natural gas at wholesale to gas dis- 
tributing companies and industrial customers 
doing business in and around Kansas City, 
Missouri, and Kansas City and Wichita, Kan- 
sas. Three gas distributing companies, Kansas 
City Gas Company, the Wyandotte County 
Gas Company, and the Gas Service Company, 
all affiliates of Cities Service Gas Company, 
now serve the area, purchasing about 97 per 
cent of their requirements from Cities Service. 
In addition to Kansas City, Missouri, and 
Kansas City and Wichita, Kansas, the three 
distributing companies serve gas to North Kan- 
sas City, Missouri, and 159 communities in 
eastern Kansas, southwestern Missouri, north- 
eastern Oklahoma, and southeastern Nebraska. 
The application further stated that the pub- 
lic interest would be best served by the denial 
of Cities Service Gas Company’s request for 
a certificate of public convenience and neces- 
sity to enlarge its present facilities and the 
granting of a certificate of public convenience 
and necessity for the construction and oper- 
ation of the proposed natural gas transmission 
pipe line by Mid-Continent. 


Prepared to Fight CVA 


ads * froom interests in the Northwest op- 
posed to creation of a Columbia Valley 
Authority are prepared to make a convincing 
showing in Congress whenever the Mitchell 
Bill comes up for hearing,” Fred Wolf of 
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Newport, Washington, a director of the Pa- 
cific Northwest Development Association, told 
the Spokane construction council recently at 
its luncheon at the Spokane hotel. (See, also, 
page 356.) 

Wolf said the association’s purpose is to 
aid in advancing the orderly and full develop- 
ment of the natural resources of the Columbia 
river basin. Maintaining that an excellent 
record in utilizing these resources has already 
been made by individuals, groups, and organi- 
zations of the Northwest in codperation with 
local, state, and Federal government agencies, 
he said this method of development should be 
continued. 

Terming CVA both autocratic and social- 
istic, Wolf said that under it the Northwest 
would be controlled by three men who might 
be only nominally residents of the region and 
not familiar with its needs. Interests behind 
TVA tried to bring about adoption of the 
Missouri Valley Authority and are now con- 
centrating their efforts here, Wolf declared. 

Describing Spokane as the center of “public 
power politics” activity, Charles Hebberd, 
Spokane, recently appointed director of the 
association, said that a strong unit is being 
organized in Spokane to prevent the Columbia 
valley from coming under control of the CVA 
type. 


Pipe-line Application Filed 


N application was recently received by the 
Federal Power Commission from the Cin- 
cinnati Gas Transportation Company, Charles- 
ton, West Virginia, requesting permission to 
construct and operate an additional pipe line 
in Kentucky to enable it to augment the capac- 
ity of existing facilities for delivery of nat- 
ural gas to meet increased demands of its 
present customers, the Cincinnati Gas & Elec- 
tric Company and the Union Light, Heat & 
Power Company. The cost of the proposed 
undertaking, which is to be completed by No- 
vember 1, 1946, is estimated at $1,500,000. 
The application states that the proposed 14- 
inch, 70-mile pipe line will extend from Cin- 
cinnati Gas Transportation Company’s 20-inch 
pipe line near Foster, Kentucky, to an inter- 
connection with the 24-inch pipe line of Ten- 
nessee Gas & Transmission Company near 
Means, Kentucky, and will be used only to 
serve present customers. 
According to the application, the completed 


382 





pipe li 
portati¢ 
of nati 
cinnati 
gas 1S 
Transn 
United 

Cinci 
an affil 
poratio 
named 
County 
ities Ce 


W: 
C 
Compa 
and E 
nounce 
not pa: 
the Di: 
I 
se 
Th 


sidiary 


THE MARCH OF EVENTS 


pipe line will afford Cincinnati Gas Trans- 
portation Company an additional 50,000 mcr 
of natural gas per day for delivery to Cin- 
cnnati Gas & Electric and Union Light. The 
as is to be supplied by Tennessee Gas & 
Transmission Company for the account of 
United Fuel Gas Company. 

Cincinnati Gas Transportation Company is 
an affiliate of Columbia Gas & Electric Cor- 
poration, and in addition to’ the customers 
named serves gas at wholesale to the Bracken 
County Gas Company and the Kentucky Util- 
ities Company. 


SEC Defers Action 


W HILE approving the over-all objectives 
of the Washington Railway & Electric 
Company’s reorganization plan, the Securities 
and Exchange Commission last month an- 
nounced, in an interim opinion, that it could 
not pass final judgment because Congress and 
the District of Columbia Public Utilities Com- 
mission had not acted on certain problems 
posed by the plan. 

“These problems,” the ruling commented, 
“annot definitely be resolved until such time 
as the proposed plan is in a position to be con- 
summated. However, we feel that to the extent 
that provisions of the present plan may be 
unacceptable, other means of accomplishing 
the objectives of the plan are readily available.” 

In brief, the plan provides for purchase by 
the Potomac Electric Power Company, a sub- 
sidiary, of Washington Railway’s interest in 


the Braddock Light & Power Company, the 


exchange of new common and preferred stocks 


of Potomac and capital stock of the Capital 
Transit Company, another subsidiary of 
Washington Railway, for the outstanding pre- 
ferred and common stocks of the last named 
company, and the dissolution of Washington 
Railway and two of its subsidiaries—the 
Washington & Rockville Company and Great 
Falls Power Company. 

These objectives, the commission concluded, 
are desirable under the policy expressed in 
the Holding Company Act and are a step 
toward compliance with an SEC order entered 
on April 14, 1942, in connection with § 
11(b)(1) proceedings with respect to Wash- 
ington Railway’s parent, the North American 
Company, and its subsidiaries. 

Congress must enact legislation, the ruling 
pointed out, to remove certain restrictions in 
the present applicable laws of the District of 
Columbia to permit some of the transactions 
proposed in the plan, and Washington Rail- 
way specifically made consummation of the 
program dependent thereon. 


Reject Utility Control 


WIss voters overwhelmingly rejected a gov- 

ernment-sponsored constitutional amend- 
ment which would have provided for regula- 
tion of commercial rail, water, road, and air 
traffic by the Federal Council (Cabinet), com- 
plete returns from two days of balloting 
showed recently. 


Arkansas 


Court Upholds Power Firm 


Tt state supreme court on February 11th 
held that foreign corporations doing busi- 
ness in Arkansas are not liable for income 
taxes on dividends received from stock such 
corporations might own in non-Arkansas cor- 
porations, which do no business in the state. 

The opinion affirmed a Pulaski County 
Chancery Court decree ordering State Revenue 
Commissioner Otho A. Cook to return to the 
Arkansas-Missouri Power Corporation of 
Blytheville, a Delaware corporation, $3,337.98 
in income taxes it paid under protest. 

The legislature’s failure expressly to tax 


foreign corporations operating in Arkansas 
in such cases “amounted to a legislative dec- 
laration that where such dividends come from 
stock in corporations not obtaining more than 
50 per cent of their gross receipts from within 
Arkansas, such dividends were not to be taxed 
as income of the described corporations,” the 
supreme court said. 

The high court found the income of the 
Arkansas-Missouri Power Corporation, sought 
to be taxed by the revenue department in this 
case, was derived from stock in the East Mis- 
souri Power Company, a Missouri corpora- 
tion which operates entirely within that state 
and derives no revenue in Arkansas. 


California 


District Fights Sale 


T= People’s Utility District of Union 
county, Oregon, is fighting the proposed 
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sale of Eastern Oregon Light & Power Com- 
pany to California Pacific Utilities Company, 
it was reported recently. 

The district has requested a state public 
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utility commission hearing on the sale, stating 
that despite its offers to negotiate purchase of 
the Eastern Oregon properties at a price be- 
tween $2,200,000 and $2,500,000, the company 
had agreed to sell to California Pacific at a 
comparable price without notifying the utility 
district. 

The district said it intends to construct an 
electric system if it fails to acquire the Eastern 
Oregon facilities. 

California Pacific amended its application 
to the California Railroad Commission, say- 
ing the total consideration in the proposed 
sale will be $2,277,395, including assumption 
of $1,800,000 principal amount of Eastern Ore- 
gon 3% per cent bonds. 


Water Ruling Given 
J Ne srqped General Robert W. Kenny’s office 


last month announced an opinion that the 
Metropolitan Water District could legally pro. 
vide surplus water to San Diego county with. 
out the county becoming-a member of the 
district. 

Kenny’s ruling concurs with a previous opin. 
ion by the legislative counsel, Fred B. Wood, 
The attorney general’s office also concurred 
in an opinion by Wood that the Federal goy. 
ernment has the power to acquire water, by 
condemnation if necessary, from the Metro. 
politan Water District for use by Federal 
facilities in San Diego county. 


Illinois 


Rate Reduction Ordered 


HE Illinois Commerce Commission last 

month ordered an immediate reduction, 
totaling almost $6,000,000 yearly, in rates 
charged by the Commonwealth Edison Com- 
pany and other public utilities serving Chicago 
and northern Illinois. John D. Biggs, chair- 
man of the commission, announced that the 
reduction affected both residential and com- 
mercial users. He indicated that he expects 
to announce rate reductions for other Illinois 
utilities in the near future. 

The companies affected by the recent order 
and estimated yearly rate savings to their 
customers are Commonwealth Edison Com- 
pany, $3,440,000; Public Service Company of 


Northern Illinois, $1,838,000; Western United 
Gas & Electric Company, $261,000; and IIl- 
nois Northern Utilities Company, $327,000. 
About 1,394,000 customers will benefit by the 
cut. 

“The companies accepted the cut without 
reservation,” Mr. Biggs said. “By their will- 
ingness to agree to a reduction under current 
conditions, the companies indicate their con- 
fidence in the economic future of the areas 
they serve.” 

Rising costs and excess profits taxes during 
the war offset increased revenues from utility 
services and prevented any rate cut, commis- 
sion members said. Removal of the excess 
profits tax has been the main factor in making 
possible the rate reductions, it was said. 


Iowa 


Rule on Transportation Act 


TTORNEY General John M. Rankin’s office 
ruled last month that public school busses 
cannot be used to transport Iowa children to 
or from a parochial or other private school. 
_In a 10-page opinion by Oscar Strauss, as- 
sistant attorney general, the state’s legal de- 
partment said that, under the new $2,000,000- 
a-year public school transportation act, all 
school bus powers are placed in the hands of 
the local school board, subject to certain regu- 
lations. Some of the regulations are contained in 


the law itself, and a few others have been 
promulgated by the state department of public 
instruction, 

The opinion then quoted one section of the 
act which directs local school boards to “pro- 
vide transportation for each pupil who attends 
public school.” 

“Significance attaches to the statement that 
the duties imposed provide transportation ‘for 
each pupil who attends public school,’” the 
attorney general’s opinion said. 

The opinion added that “public school” has 
a statutory meaning. . 


Kentucky 


state house last month by a vote of 78 to 0 
after the house utilities committee had elim- 
inated one section. 

The deleted section would have allowed the 


House Passes Co-op Measure 


BILL to extend scope of rural electric co- 
Operative associations was passed by the 
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codperatives to assist customers financially in 
building and operating cold storage and 
processing plants. The bill, sponsored by Rep- 
resentative Kelse H. Risner, Lee City Demo- 
crat, was sent to the senate. 

Also passed 78 to 0 was a bill introduced 
by Representative Sylvester J. Wagner, Cov- 
ington Democrat, to extend powers of the 


motor transportation division. It would allow 
the division to grant stays of operation to per- 
mit holders and to allow them to abandon 
operations temporarily. Under present law, 
those granted operating permits are required 
to begin operations within sixty days after 
issuance of permits. This bill also went to the 
senate. 


a 
Michigan 


Gas Contract Explained 


ow the Ford Motor Company contracted 

to buy gas direct from Panhandle East- 
ern Pipe Line Company, because it feared the 
Michigan Consolidated Gas Company would 
be unable to supply its postwar needs, was re- 
vealed at a hearing before the state public 
service commission recently. 

The hearing, on a petition of the gas com- 
pany to restrain Panhandle from directly serv- 
ing Ford, began on February 14th. 

Witnesses said that in 1944 Michigan Con- 
solidated representatives were asked to supply 
25,000,000 cubic feet of gas daily as compared 
with a 15,000,000 maximum under its prevail- 
ing contract. 

The gas company officials said no more than 
the 15,000,000 cubic feet could be supplied, it 
was testified, 

Other witnesses brought out that Ford now 
seeks a maximum of upwards of 50,000,000 
feet. A contract with Panhandle was negoti- 
ated to supply this demand, and construction 
of an 18-inch main from the Panhandle meas- 
uring station to the Ford plants is all but 
completed. 

The gas company charged that Panhandle 
lacked a certificate of public convenience and 
necessity, and illegally entered into the Ford 
contract. 

It asserted that as distributor in the 
area for Panhandle it was able and willing 
to furnish the Ford requirements. 

Henry Fink, vice president and general man- 
ager for the Detroit area of the gas company, 
said that Panhandle is obliged to furnish gas 


for industrial use but ignored a request from 
the gas company for the additional gas while 
negotiating the contract with Ford. 

The pipe-line company contends that even 
the Federal Power Commission has no control 
over direct sales to large industries in Michi- 
gan and other states. 


OPA Takes Adviser Réle 


HE Office of Price Administration recently 

took up a role as friend and adviser to 
the circuit court in the suit brought by Wayne 
County Council CIO to nullify the 10-cent 
Detroit street railway fare. 

Circuit Judges Clyde I. Webster, Robert 
M. Toms, and Arthur Webster on February 
19th denied OPA the right to intervene in the 
suit. 

However, they asked Herbert Scharfman, 
OPA utilities counsel, if he would make him- 
self and others available as friends of the 
court in the case. Scharfman suggested him- 
self, Harry R. Booth, chief of the OPA Util- 
ities Division, and Hicks G, Griffiths of the 
administrator’s office. 

Judge Toms warned Scharfman that “if 
you go in, you sacrifice the right of appeal.” 
Scharfman agreed to act in the new capacity. 

Ernest Goodman, attorney for the CIO coun- 
cil, who has contended the new fare is infla- 
tionary and unreasonable, was asked by Judge 
Arthur Webster: 

“Are you sure all 350,000 of your members 
feel alike in this matter?” 

“I am only sure they never feel alike on 
any subject,” replied Goodman. 


Minnesota 


Gas Plan Scored 


EGRET that St. Paul voters must ballot on 
both the natural gas-question and on city 
officers for the next two years at the city 
general election April 30th was expressed in 
an address last month by Fred H. Strong be- 
fore the St, Paul Association of Officemen. 
Speaking”éne week after William Parranto, 
utilities commissioner, addressed the group on 
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the advantages of natural gas, Strong said he 
was sorry the date of the votes on the two 
questions was the same, because “in the heat 
of political campaign it is sometimes difficult 
to distinguish between facts and fancy, when 
the jobs of officeholders are at stake.” 

In answering the claim of natural gas pro- 
ponents that new industry will be attracted 
to the city if the cheaper fuel is used, Strong, 
public relations counsel for the Koppers Com- 
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pany, which manufactures the gas at present 
used in St. Paul, said the record shows other- 
wise. 

In the period from 1940 to 1945, Minne- 
apolis—with natural gas—scored a 14.3 per 
cent gain in the number of manufacturing con- 
cerns, while St. Paul—without it—recorded a 


gain of about 17.6 per cent, Strong stated, 
In the same 5-year period, he said, during 
which natural gas has been available in Minne- 
apolis, St. Paul’s percentage increase in em- 
ployment—according to United States Em. 
ployment Service figures—has been 49 per cent 
greater than the Minneapolis increase, 


we 
Nebraska 


RFC Disapproves Loan 


HE Reconstruction Finance Corporation 
has decided to “decline at this time” to 
approve an $8,000,000 loan for the Midstate 


Public Power and Irrigation District project 
in Nebraska, it was announced recently. 
Charles B. Henderson, chairman of the 
board of governors of the RFC, said the case 
might be brought up for restudy later. 


> 
New Jersey 


Demands State Control Unions 


i 4eaceuent spokesmen agreed on Feb- 
ruary 15th that there ought to be a law 
“to take the gun out of the pocket of labor.” 
To that extent they joined in indorsing the 
Edge administration’s bill to curb public utility 
strikes, on which the state senate judiciary 
committee opened hearings that day. 

But they disagreed over some of the bill’s 
other features—notably the section empower- 
ing the governor to seize a struck utility plant. 

Spokesmen for organized labor, as expected, 
were solidly against the Edge measure, de- 
nouncing it as “legislation by frenzy” which 


would actually increase the number of strikes, 

As introduced by Senate President Haydn 
Proctor (Republican, Monmouth), the bill 
provides for a 45-day “cooling-off” period, a 
3-man fact-finding board with subpoena pow- 
ers, a secret strike ballot to be conducted by 
the state mediation board, and a year’s sus- 
pension of any employee who went on strike 
after the state had intervened. 

It was former Judge William H. Speer, 
counsel for the Public Service Corporation, 
who made the statement about taking the gun 
out of labor’s pocket. He said “the safety of 
the people of the state” should supersede both 
labor and management. 


7 
New York 


Bill Would Let Utilities 
Use Power 


A NEw plan for development of the power 
potentialities of New York city’s water 
supply system was put before the state legis- 
lature last month in a bill sponsored by Sen- 
ator Arthur H. Wicks, Kingston Republican, 
and Assemblyman Thomas A. Dwyer, Brook- 
lyn Democrat. 

The measure would authorize the city board 
of water supply, subject to the approval of 
the board of estimate, to lease the use of water 
in the city’s vast reservoirs and aqueducts 
upstate to private utilities for generation of 
hydroelectric power. 

The plan springs directly from problems en- 
countered in connection with the construction 
of the Delaware water supply system, in which 
there are now pending claims totaling $5,500,- 
000 for damages against the city. Central Hud- 
son Gas & Electric Corporation is asking 
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$2,500,000 for damages it contends it already 
has suffered at Rondout creek, while the Rock- 
land Light & Power Company’s claim for 
$3,000,000 is based on damages expected in 
the city’s diversion of waters in the Neversink 
river. 


Scores Utility Proposal 


HE state public service commission fe- 

cently disapproved a plan for reorganiza- 
tion of the capital structure of the Kings 
County Lighting Company, a subsidiary of the 
Long Island Lighting system. 

The company’s plan, involving material 
changes in its capital structure and a reduc- 
tion in its capital stock, was held by Milo R. 
Maltbie, chairman of the commission, to be 
inequitable to present preferred stockholders. 
He held also that through failure to provide 
for needed adjustments in its capital accounts 
and depreciation reserves, the company had 
not solved its problems. 
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The plan contemplated a reduction of $1,- 
966,935 in the capital value of the common 
stock, this amount to be made available for 
adjustments in the balance sheet accounts, par- 
ticularly the depreciation reserve. The com- 
pany proposed to exchange one share of new 
4 per cent preferred stock with a par value 
of $50 and certain amounts of new common 
stock for two shares of outstanding preferred 
socks having a par value of $100 a share. 
This exchange would reduce the outstanding 
preferred stock from 44,000 shares to 22,000 
shares and would provide a reduction in capi- 
tal value of $3,300,000. 

Chairman Maltbie’s opinion analyzed the 
company’s proposal and stated that “the plan 
is neither equitable nor wise from a financial 
standpoint.” 


Heads Power Agency 


OLLOWING immediately an announcement 

of his election as chairman of the New 
York State Power Authority, Major General 
Francis B. Wilby said recently that he would 
go to Washington to urge senatorial ratifica- 
tion of the pending agreement with Canada 
for development of the St. Lawrence seaway. 

The general made this known after a con- 
ference with Governor Dewey, at which he 
said “nothing else but the seaway was dis- 
cussed.” 


General Wilby, who was appointed by the 
governor to the authority early last month 
on his retirement after forty-four years as 
an Army engineer, called the proposed seaway 
“one of the best projects we have in the United 
States.” 

The general was elected chairman of the 
authority on February 13th in New York city. 
Fred J. Freestone of Interlaken was elected 
vice chairman, while Ralph Gunn Sucher, not 
a member of the authority, was renamed ex- 
ecutive secretary and counsel. 


Antibias Law Held Binding 


a fee ay L, Go.psTEIN, state attorney 
general, ruled in Albany recently that 
the state law against discrimination applies 
to state and local governments as well as to 
individuals. 

The opinion was an answer to a request of 
the state commission of discrimination, which 
said it had a complaint against the City hos- 
pital on Welfare island, accusing the hospital 
of bias in the hiring of employees. The exact 
nature of the accusation was not disclosed. 

“Tt is entirely clear that the statute was in- 
tended to apply to the state, its agencies, and 
the subdivisions of the state,” the attorney gen- 
eral said in his reply to the commission. “It 
is my opinion that your commission has juris- 
diction over the City hospital of New York.” 


Ohio 


City Probes Petitions 


ee: validity of referendum petitions sub- 
mitted by a privately owned utility to 
block a $500,000 municipal light bond issue 
was under investigation last month by Colum- 
bus city officials. 

Scheduled to become effective last February 
13th, the issue was stopped by petitions spon- 
sored by the Columbus & Southern Ohio Elec- 
tric Company. Now council must submit the 
bond issue to a referendum vote May 7th. 

Councilman Robert T. Oestreicher called for 


the investigation and council supported his 
demand by unanimous vote. The councilman 
said “signers were led to believe they were 
asking for improvements of the municipal 
light plant instead of a referendum.” 

A 3-man committee was selected for the 
inquiry. 

An official of Columbus & Southern Ohio, 
who asked that his name not be used, took 
council to task for passing the bond ordinance. 
He said it was in “direct violation of a pledge 
in 1943 not to permit any general obligation 
bonds for five years.” 


Pennsylvania 


Power Strike Postponed 


TE Pittsburgh power strike was postponed 
for one week on February 25th, less than 
a half hour before the 12.01 strike deadline. 

The union’s general committee decided after 
a more than 24-hour meeting with George L. 
Mueller, ptesident of the Duquesne Light Com- 
pany’s independent union, that a meeting of its 
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members would be held on March Ist to decide 
whether the wage issue would be settled by 
arbitration or strike. 

The committee resolved that an arbitration 
plan be drawn up in advance of the union 
meeting and submitted to the membership. 

The last-minute action averted a strike of 
3,400 members of the independent union which 
would have hit hard at home life and business. 
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Streetcar service already had been halted 
to conserve power, and many industries, of- 
fices, schools, restaurants, and other establish- 
ments had planned to close on the twenty- 
sixth. The strike would have affected 1,400,- 
000 persons in Allegheny and Beaver counties. 

It would have been the second power strike 
within two weeks. The previous one was called 
off after nineteen and one-half hours when 
the union agreed to mediate its demands. But 
a week of mediation failed to break the wage 
deadlock and the strike was called again. 

Mr. Mueller said the entire membership of 
the union would vote on whether to accept 
arbitration. 

The company’s highest offer had been a 73 
per cent wage increase, while the union had 
reduced its demands to an immediate 20 per 
cent increase. It had once asked as much as 
37 per cent. 

An arbitration procedure aimed at ending 
the power strike threat was in the hands of the 
Duquesne Light Company workers’ strike 
committee on February 28th. If it approves it, 
the 3,400 members of the Independent Associa- 
tion of Employees of the utility company and 
affiliated companies would vote on it March 
Ist and 2nd. 

The agreement on procedure was reached at 
a meeting attended by representatives and at- 
torneys for both the company and the union, 
Mayor David: L. Lawrence, and Federal Con- 
ciliator Charles Kutz. 


FPC Approves Proposals 


Aen of Northern Pennsylvania Power 
Company’s proposal to make accounting 


adjustments involving the elimination of $1. 
134,355 from electric plant accounts was an. 
nounced recently by the Federal Power Com. 
mission. This amount represents write-ups or 
other excesses over original cost of the elec. 
tric plant, but does not include adjustments 
applicable to its steam-heating plant in the 
amount of $25,600, which the company has also 
agreed to eliminate. 

Prior to the order announced last month, 
the company had disposed of $121,755 of the 
excess over original cost in connection with 
the recording of retirements. Thus a total of 
$1,256,110, including the amount involved in the 
recent order, has been eliminated from the 
company’s electric plant accounts since reclassi- 
fication and original cost studies were filed in 
1940, according to the recent announcement, 

Of the $1,134,355 involved in the order, the 
company will dispose of the $627,250 remain- 
ing in Account 100.5, Electric Plant Acquisi- 
tion Adjustments, by a charge to Account 258, 
Other Reserves, which is designated by the 
company as “Reserve for Amounts in Excess 
of Original Cost of Electric Property, Plant, 
and Equipment” and was created in connection 
with certain refinancing in February, 1945, by 
transfers from earned surplus and capital 
surplus. 

The balance of $507,105 remaining in Ac- 
count 107, Electric Plant Adjustments, will 
be eliminated by charging $187,490, represent- 
ing unrecorded retirements, to Account 2350, 
Reserve for Depreciation of Electric Plant, 
and $319,615 to Account 258, Other Reserves. 

The company’s plan also has been approved 
by the Pennsylvania Public Utility Commis- 
sion. 


Texas 


Line Construction Planned 


(Commune was scheduled to begin soon 
on a new 132,000-volt electric power trans- 
mission line to extend from Trinidad to Sher- 
man by way of the Dallas-Fort Worth area, 
John W. Carpenter, president of Texas Power 
& Light Company, announced recently. 

This new line will provide power for further 
industrial development of the north and cen- 
tral Texas area served by TP&L, as well as 
emergency capacity and reserve power for the 
rapidly expanding Dallas-Fort Worth indus- 
trial area. 

“This new transmission line was planned 
several years ago, at which time engineering 
and survey work and purchase of right of way 
were started,” Carpenter said. “Wartime scar- 
city of materials needed to build the line made 
it necessary to delay construction until after 
the war. 

“As soon as priorities were removed in 1945, 
all materials needed for building the line were 
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ordered and now they are beginning to arrive.” 

The new line, which will total 135 miles in 
length, will provide another means of bring- 
ing power from TP&L’s 158,000-horsepower 
Trinidad generating station into this area 
served by the company. It also will provide a 
backbone line which will be highly serviceable 
in marketing power generated at the govern- 
ment-financed hydroelectric generating station 
in north and central Texas, the company’s 
president said. 


End Strike Threat 


A THREAT by AFL unions to close down city- 
owned utilities in Houston was cancel 
on February 24th, but 300 additional AFL 
union workers joined the strike for wage in- 
creases and union recognition. 

D. W. Maxwell, secretary of the Houston 
Building and Construction Trades Council, 
AFL, said in a statement to press and radio 
that two union affiliates would not carry out 
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thie threat to call the workers off their jobs. 
The action was taken, he said, because “we 
have no desire to place a hardship upon the 
citizens of Houston, and for this reason only 
did we come to this decision.” 

The union estimated that 1,000 were now on 


strike. 

“Mr. Maxwell had said, following a break- 
down in negotiations for union recognition 
and wage increases on February 23rd, that all 
workers would be withdrawn from the city- 
owned water plant, sewage and gas plants 
and garbage truck lots at 5 pm on the twenty- 
fourth. 

Although men were striking and city-owned 


utilities were being picketed, operation con- 
tinued with skeleton crews of union men who 
passed picket lines with special permits is- 
sued by the union. 


Buys Water System 


TT city of Mercedes has completed pur- 
chase of its water system from Central 
Power & Light Company for $175,000, Mayor 
D. L. Heidrick announced recently. Robert 
German, formerly of Kansas, has been named 
manager of the system. 

Mercedes recently issued bonds to finance 
the cost of the system and improvements. 


Washin gton 


Utility Bid Expected 


EGOTIATIONS for the $135,000,000 purchase 

of Puget Sound Power & Light properties 
appeared to be moving into their final stages 
recently as public utility district officials and 
attorneys reported a firm bid may be made to 
the company within the next few weeks. 

One of the numerous details of the trans- 
action is negotiation of three contracts involv- 
ing the bloc of PUD’s which would take over 
and operate the power-generating facilities, 
the Bonneville Power Administration, and the 
Whatcom County Public Utility District. 

Under the arrangement with Whatcom Coun- 
on February 19th, the Whatcom group would 
be only one of three PUD’s which would buy 
power from the Bonneville Power Administra- 
tion instead of from a “power pool” which 
would be formed to deliver power to the vari- 
ous districts. 

The other two are the Pacific and Cowlitz 
County Public Utility districts. 

Under the arrangement with Whatcom Coun- 
ty PUD, Bonneville power would be carried 
over PSP&L transmission lines under one con- 
tract; distribution facilities would be pur- 
chased as Whatcom’s share of the properties 
under a second contract; power would be de- 
livered at a special rate by Bonneville under a 
third contract. 

Frank- Ward, manager of the Puget Sound 
division of Bonneville, said that discussions 
would continue on this third contract, which 
was drawn more than a month ago and had 
been under consideration ever since. 

Ward attributed hesitancy on the part of 
Whatcom officials to enter into the contract to 
their apprehensions over the possibility that 
other PUD’s might receive power at a rate 
lower than that offered by Bonneville. 

At the same time PUD officials flatly denied 
that bankers have refused to participate in a 
syndicate to underwrite the $135,000,000 bond 
issue. 


389 


Bills Not Liens 


ao bills of the Clark County Public 
Utility District are not liens against the 
users’ property, Heye H. Meyer, president of 
the PUD commissioners, said in a statement 
recently. The statement follows: 

“Several of our customers report they have 
been informed that unpaid PUD electric bills 
could be assessed against their property. This 
is absolutely untrue. I sincerely hope this story 
is not an effort by enemies of public power to 
frighten our 5,000 new customers in Van- 
couver. 

“The story may have originated from the 
fact that water and light bills of city-owned 
plants are liens, but the state PUD laws omit 
any provision of that kind. We have letters 
on file in the PUD office from the state divi- 
sion of municipal corporations definitely stat- 
ing that no such provision exists in the laws 
under which we operated.” 


Utility Drops Suit 


t §~ Portland General Electric Company 
has dropped its legal battle in the United 
States Circuit Court of Appeals at San Fran- 
cisco over the $801,000 award for its properties 
in Clark county and the appeal there was dis- 
missed, D. Elwood Caples, attorney for the 
PUD which acquired the holdings, was ad- 
vised on February 20th. 

The PUD paid the money over and it was 
accepted by PGE after a jury in the Federal 
District Court at Tacoma fixed the value of 
the properties last fall. The payment was made 
in December and the PUD took over the hold- 
ings in January and has operated them since. 

The company, however, took an appeal on 
the value fixed, but Caples was advised that 
it later made the motion that the matter~be 
dismissed in the court at San Francisco. 

The company served residential and com- 
mercial customers, 
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The Latest 
Utility Rulings 


Missouri Commission Issues New Order 
Regulating Depreciation Funds 


ENERAL Order No. 38-A, 55 PUR 
(NS) 227, relating to depreciation 
funds and income thereon, has been can- 
celed by the Missouri commission and a 
new order has been entered. The com- 
mission held that fixing the interest rate 
on such funds is a function of regulatory 
authorities, and that the commission has 
power to prescribe rules and regulations 
as to the amounts to be credited for their 
use. Commissioner Wilson, dissenting, 
expressed the view that the commission 
does not have power to fix the rate for 
earnings on the depreciation account. 

Various utilities denied that their cus- 
tomers have any interest, in law or in 
fact, in depreciation funds, or any other 
utility funds or property. Their witnesses 
agreed, however, that when an undepre- 
ciated rate base is used, a proper credit 
for use of depreciation funds can fairly 
be applied for the benefit of customers. 

The commission did not see how this 
principle could be considered as other 
than fair and equitable. Depreciation is 
a component part of rates, and funds to 
pay for depreciation are currently sup- 
plied by customers through rates, When 
such funds, pending their use for re- 
placement of depreciated and retired 
plant, are used for other purposes, the 
customers are equitably entitled to an 
appropriate credit for such use, just as 
any investor is entitled to a return on 
funds supplied to a corporation for the 
corporation’s use. 

It was said to be obvious, however, 
that if the utilities’ allowable return is 
reduced by income on depreciation 
funds, there should be an undepreciated 
rate base. This is true, said the commis- 
sion, for the reason that to reduce the al- 
lowable return by deducting depreciation 
from the rate base and also to reduce it 
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by income on depreciation funds would 
obviously constitute duplication. 

The commission announced that its 
future policy would be, whenever possi- 
ble and warranted by the facts, to usea 
rate base measured by undepreciated 
original cost of property, to which would 
be added materials and supplies and a 
reasonable allowance for cash working 
capital. 

The commission saw no reason for re- 
quiring the utilities to record currently 
in their books of account, as a reduction 
of annual charges to operating income 
for depreciation, the income attributable 
to use of depreciation funds. The com- 
mission did, however, require that the 
utilities should include in their reports 
schedules, in such form as the commis- 
sion might prescribe, showing the income 
from the investment of moneys in depre- 
ciation funds. 

While depreciation reserves are usual- 
ly provided from operating income, the 
commission noted that in some cases de- 
preciation reserves have been provided 
in part by appropriations from utility 
surplus, or otherwise than from operat- 
ing income. Total depreciation reserve 
balances in such instances, said the com- 
mission, should be adjusted so that the 
commission might ascertain the principal 
amount of depreciation funds subject to 
an income credit. 

Income from the investment of 
moneys in depreciation funds is to be 
computed at the rate of 3 per cent per 
annum. The commission fixed this figure 
after considering arguments as to the 
safety of income from such funds and 
low interest rates on utility bonds. The 
fact was also considered that deprecia- 
tion funds sometimes remain idle or are 
invested in short-term government se- 
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writies yielding, in many instances, less 
than 1 per cent per annum. 

Utilities which use depreciation funds 
for construction of property, said the 
mmission, are entitled to just com- 
sensation, but, on the other hand, cus- 
mers who supply depreciation funds 
ye entitled to receive adequate and just 
recognition with respect to the use of the 


4 


funds by the utilities consistent with the 
worth or value of the funds. The utili- 
ties, it was pointed out, assume all the 
risks associated with ownership, man- 
agement, and operation, including losses, 
whereas the customers assume no re- 
sponsibilities or risks whatever with re- 
spect to the property. Re General Order 
No. 38-A (Case No. 10,723). 


License Required under Power Act for 
Dam Which Would Affect Navigation 


HE order of the Federal Power 

Commission, in (1944) 53 PUR 
(NS) 177, requiring the Georgia Power 
Company to obtain a license to construct 
a power project in the Oconee river 4 
miles above Milledgeville, Georgia, has 
been upheld by the United States Circuit 
Court of Appeals for the Fifth Circuit. 
The company had filed a declaration of 
intention as required by § 23(b) of the 
Federal Power Act, but the commission 
held that operation of the plant would 
both fluctuate and reduce the navigable 
depth of water below the dam and would 
thus affect navigation. Interstate com- 
merce would be affected and, therefore, 
alicense must be obtained. 

Both the Oconee river and the Alta- 
maha, into which it flows below Mill- 
edgeville, have been used for navigation 
over a long period of years by light draft 
or other river craft, although the Alta- 
maha has been used the more extensive- 
ly and navigation above Milledgeville has 
apparently been negligible. The court 
concluded that the commission’s findings 
were supported by substantial evidence 
and said that in such circumstances the 
courts might not disturb them. 


Reference was made to the decision in 
United States v. Appalachian Electric 
Power Co. (1940) 311 US 377, 36 PUR 
(NS) 129, in which the court gave the 
term “navigable waters” in the Federal 
Power Act a broader construction than 
that laid down in The Daniel Ball (1871) 
77 US 557. Navigability, it was said, 
must be determined in the light of the 
effect of reasonable improvement. 

Congress, it was held, has power to 
legislate where commerce between the 
states may be affected. Such power is not 
restricted to an adverse effect upon the 
present and existing navigable capacity 
of Federal waters. The court declared: 


The Federal Power Act was intended to 
develop, conserve, and utilize the navigation 
and water power resources of the country, 
and to that end requires that projects li- 
censed shall “be best adapted to a compre- 
hensive plan for improving or developing a 
waterway or waterways for the use or bene- 
fit of interstate or foreign commerce,” hence, 

“if upon investigation (the commission) 
shall find that the interests of interstate or 
foreign commerce would be affected,” it may 
require a license. 


Georgia Power Co. v. Federal Power 
Commission. 


e 


Redevelopment of Dam Allowed to Provide 
Necessary Hydroelectric Power 
hydroelectric power production, was 


granted by the Vermont commission 
where the applicant showed that the proj- 
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AS application for a certificate author- 


the redevelopment of the 
am in Vermont, to increase 
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ect was for the good of the people of the 
State. 

Evidence was presented to show 
that the amount of hydroelectric power 
available in New England is barely ade- 
quate for its present needs. 

The commission observed that with 
the rapid electrification of rural areas 
and the anticipated return of many elec- 
trical appliances to the consumer market, 
the load carried by electric power com- 
panies will be greatly increased. It is to 
the advantage of Vermont, it was noted, 
that New England as a whole be pros- 
perous, since the purchasers of its milk, 
poultry, eggs, farm, and forest products 
are those employed in New England. 

A finding of fact was made that at 
present the state does not produce 
enough hydroelectric power for its own 
needs. From this fact, together with the 
conclusion that dependable power is as 
important to the activities of Vermont 
farms (milking machines, water pumps, 
cooling systems, etc.) as to New England 
industries, it was reasoned that the re- 


development of the Wilder dam was for 
the public good. 

Further evidence introduced to 
port this finding brought out the mis. 
cellaneous beneficial effects of the Proj- 
ect, such as decreasing river odors, 
checking mosquito breeding, etc. 

To the contention that there is no need 
for redevelopment of this Vermont dam 
since the proposed St. Lawrence seaway 
and development of hydroelectric power 
at International Rapids will provide 
power more than adequate for the needs 
of all New England, it was answered 
that what must be considered is that 
which is in being or in immediate pros- 
pect, and the commission opined : 


Perhaps there will be such progress in the 
development and in the use of the splitting 
of the atom that all now-existing devices 
for power development—yes, even hydro- 
electric power generated on the St. Lawrence 
seaway—will ome outmoded, obsolete, 
and archaic. 


Re Bellows Falls Hydro-Electric Corp. 
(No. 2285). 


v 


Utility Not Permitted to Escape Service 
Obligation in Part of Territory 


ARIOUS defenses interposed by a 
water utility, in a proceeding to ob- 

tain a water supply, were overruled by 
the Colorado commission where the ap- 
plicants for service lived in the territory 
covered by the utility’s certificate. A pub- 
lic utility, said the commission, has a 
duty to serve all those within its terri- 
tory who desire service and are willing 
to comply with the rules and regulations. 
Applicants had been advised that do- 
mestic water service would not be ren- 
dered to persons who had purchased lots 
from a landowner who, it was alleged, 
had repudiated a contract with the utility 
operators. The commission pointed out 
that a public utility cannot pick and 
choose its customers, and a mere volun- 
tary statement by the manager and one 
of the partners of the utility that no serv- 
ice would be furnished to such pur- 
chasers of lots could not absolve the 
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utility from its duties under the law. 
A defense based upon the fact that 
schedules of rates filed by the utility had 
been suspended by the commission and 
that present rates were inadequate was 
rejected. 
The commission stated : 


Where a utility does not have tariffs or 
schedules on file with the commission at the 
time of the suspension, or proposed tariffs 
or schedules, then, under the law, it would be 
the duty of the utility, in the event of sus- 
pension by the commission, to file tariffs or 
schedules containing rates and charges which 
would be acceptable to the commission until 
the questions relative to such suspended 
schedules could be determined. In any event, 
the respondent is not in position to base 3 
defense to this proceeding upon his own vi0- 
lation of the law in not filing tariffs in com- 

liance with § 16. A public utility will not 
heard to urge its own transgressions in 
order to escape its duty to serve the public. 


The fact that the utility considered its 
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rates to be inadequate, which matter was 
at issue in a pending proceeding before 
the commission, was rejected as a ground 
for refusing service. Moreover, contrac- 
tual difficulties between the owners of a 
public utility, said the commission, are 


collateral to the question of the duty to 
serve, and evidence relating thereto is 
properly excluded in a proceeding to 
compel service. LaBate et al. v North 
Federal Water System (Application No. 
7000, Decision No. 25323). 


2 
Profit-sharing Plan Approved 


HE city of Waukesha, Wisconsin, as 
te: public water utility, acting through 
its water utility commission, has obtained 
approval by the state commission of a 
profit-sharing plan. The Wisconsin 
Statutes provide that no such arrange- 
ment shall be lawful until it is found by 
the commission to be reasonable and just 
and consistent with the purposes of the 
law. 

The plan, as proposed, provided that 
employees should share in net income as 
determined by the auditors. Net income 
would be the amount remaining after re- 
tirement expenses, local taxes, and divi- 
dends on the city equity have been 
deducted. Employees would share on the 
basis of 4 per cent of this net total, but 
no employee’s share should exceed $200 
annually. Each employee with the utility 
for a period of six months during the 
years in which the plan is effective would 
share on the basis of his total wages and 
salary, including the salary savings plan 
in effect for most of the employees. Pay- 
ment would be made after the auditors’ 
report. 

Minor changes were made for clari- 
fication. Since the amount of increase 
would be limited to an amount which 
normally would not be questioned from 
a regulatory viewpoint and since the 
smallest percentage increase would ac- 
crue to the highest salaried employee, 


the proposed plan in general, said the 
commission, met the statutory require- 
ments of being reasonable and just and 
consistent with the statutes. 

The commission pointed out clarifica- 
tions for the purpose of interpretation of 
the plan and in order to avoid similar dif- 
ficulties in outlining any plan which 
might be contemplated in the future. 

The commission made the following 
statement ; 


In one paragraph the plan provides that 
the employees share in “the net income . 
as determined by the auditors...” The 
next paragraph provides “that the net income 
will be the amount remaining after retire- 
ment expenses, local taxes, and dividends on 
the city equity have been deducted.” The net 
income is thus defined on two separate bases, 
Reference is made to “retirement expenses” 
and the record shows that this is intended to 
be “depreciation expense” determined from 
rates certified by the commission. The term 
“local taxes” refers to tax equivalents (§ 
66.06 (11)(c)). “Dividends” on the city 
equity was intended to cover the customary 
practice in Waukesha of appropriating to the 
general fund a 4 per cent “return” on the 
~. equity account balance. 

et income is to be determined by the 

auditors who shall take into account de- 
preciation and taxes as defined above. Four 
per cent “dividends” on the city equity ac- 
count balance shall be deducted from net in- 
come and the employees are to share in the 
ee balance as provided for in the 
plan. 


Re Waukesha Water Utility (2-U-2097). 


e 


Motor Vehicle Operation under Lease 


zo Louisiana commission held that 
a “lease” arrangement between a 
motor vehicle operator and a shipper did 
not meet the necessary tests to exempt 


the owner from the status of a contract 


carrier. 
The state commission concluded that 


the propriety of a proposed lease ar- 
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rangement should be tested by the fol- 
lowing standards: 


..~- (1) the lease should completely remove 
the vehicle or vehicles involved from the 
control and domination of the lessor for the 
term of the lease; (2) it should place the 
vehicle or vehicles so entirely under the con- 
trol of the lessee as to make them in effect 
the private vehicles of lessee; (3) the lease 
should be for a specific term exhibiting some 
degree of permanence, and should name a 
specific rental or compensation to be paid 
the lessor which is not contingent on the 


actual service rendered by the vehicle or 
vehicles but is fixed in advance at the incep. 
tion of the lease; (4) that the actual per. 
formance under the lease, rather than the 
written stipulations in the document itself, 
shall be deemed to be conclusive evidence of 
the character of the operation; and (5) that 
the lessee’s control of the vehicle or vehicles 
shall not only be absolute but exclusive, 


Louisiana Public Service Commission v. 
Pelican Tank Lines (No. 4127, Order 
No. 4207). 


e 


Other Important Rulings 


ge Missouri commission, holding 
that it had authority to approve or 
disapprove motorbus routes in a codrdi- 
nated motorbus and streetcar transpor- 
tation system, rejected protests based on 
the claim that there would be destruction 
of property values as a result of route 
relocation. Re St. Louis Public Service 
Co. (Case No. 10706). 


The supreme court of Oklahoma held 
that the corporation commission had no 
power to require a trustee of a bankrupt 
railroad, in possession of the railroad 
property, to construct a highway rail- 
road grade crossing in the absence of the 
consent of the United States District 
Court, in which the trustee was ap- 
pointed, to present an application for a 
commission order directing construction. 


Thompson v. State, 164 P2d 232. 


A special charge for the installation of 
handset telephones was eliminated by the 
Wisconsin commission in favor of a 
change-in-type charge to be applied 
when the subscriber’s instrument is 
changed to the handset type at his re- 
quest, the commission commenting that 
handset instruments are now standard 
equipment. Re Almond Telephone Co. 
(2-U-2092). 


The United States Court of Claims 
held that a contract under which a mu- 
nicipality agreed to sell water to a Fed- 


eral hospital at the city reservoir at the 
within-city rates, rather than at rates ap- 
plicable where water was furnished for 
use outside the city by means of facili- 
ties constructed and maintained by it, 
was valid although the water delivered to 
the Federal government within the city 
was used in the hospital outside the city 
limits, since the city did not, at its ex- 
pense, furnish the government with any 
of the facilities and services customarily 
furnished to extraterritorial consumers. 
Department of Water and Power v. 
United States, 62 F Supp 938. 


The Indiana commission held that the 
fact that railroad freight rates were vol- 
untarily reduced after a complaint was 
filed against such rates does not preclude 
it from considering the rate situation. 
Matt Schnaible Coal Co. et al. v. Chicago 
& Eastern Illinois R. Co. (Docket Nos. 
9549, 9318, 9316, 9362). 


The Colorado commission authorized 
proposed common motor carrier service 
on call and demand for the transporta- 
tion of livestock and farm products, not- 
withstanding that the applicant had been 
so operating without proper authority, 
where the proposed service was found to 
be essential, the commission stating that 
the public should not be denied essential 
service merely to punish an individual. 
Re Green (Application No. 6900, Dect- 
sion No. 25282). 


Nore.—The cases above referred to, where decided by courts. or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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NEW YORK PUBLIC SERVICE COMMISSION 


Re Long Island Lighting Company 


Case No. 12258 
December 28, 1945 


or ee of utility company’s refusal to serve residences 


being picketed by labor union; case dismissed. 


Service, § 143 — Duty to serve — Extent of obligation during strike. 
1. A public utility company, whose employees are barred by a picket line 
of union men seeking to organize workers on house construction, has the 
duty to take all proper steps to enable it to discharge its statutory duty 
to furnish service properly applied for, p. 6. 


Service, § 143 — Duty to serve — Service to union picketed buildings. 
2. The Commission refrained from ordering a public utility company to 
install service at residences where the company was prevented from doing 
so by its unionized employees refusing to pass an established union picket 
line to do the work, on the grounds that other tribunals were more appro- 
priate to handle labor disputes and that such an order would be fruitless, 
p. 6 

Service, § 143 — Duty to serve — Relief from obligations — Union pickets. 
3. A public utility company whose unionized employees refused to pass 
an established union picket line to install service properly applied for is 
not excused from furnishing such service until it has made a thorough 
effort to have the matter in controversy determined by an appropriate 
tribunal, p. 6. 


Labor, § 4 — Jurisdiction of Commission — Labor dispute. 
Statement that the New York Commission is not an arbiter of labor dis- 
putes, p. 6. 
[1] 1 62 PUR(NS) 
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Labor, § 8 — Duty of public utility company — Protection of union employees, 
tatement that while a public utility company has an obligation to furnish 
service properly applied for, it also has an obligation to its employees to 
protect them from any embarrassment or claim that they have violated 

their obligations to their union, p. 7. 


Labor, § 7 — Duty of public utility — Settlement of collateral labor disputes. 


Statement in separate concurring opinion that public utility companies 
should not be compelled to carry the burden of resolving labor difficulties 


for others, pp. 7, 8. 


Service, § 143 — Duty to serve — Strikes — Relief from obligations. 
Statement in separate concurring opinion that a public utility company’s 
statutory duty to furnish service properly applied for, when a labor dis. 
pute is in progress, can be relieved only by legislative action, p. 8. 


(ArxwricHTt and Eppy, Commissioners, concur in separate opinions.) 


APPEARANCES: Philip Halpern, 
Counsel (Frank C. Bowers, Assist- 
ant Counsel), for the Public Service 
Commission; Colonel Charles G. 
Blakeslee, Mineola, Long Island, 
for Long Island Lighting Company ; 
William J. Levitt, Manhasset, New 
York, President, Levitt & Sons, Inc. 


By the Commission: This proceed- 
ing was initiated in view of allegations 
made orally and in writing by Mr. 
William J. Levitt, president of Levitt 


& Sons, Inc., a builder and -de- 
veloper of suburban homes either 
directly or through corporations 
controlled by Levitt & Sons. In 
brief, these allegations were that 
the Long Island Lighting Company, 
a public service corporation under the 
jurisdiction of this Commission, had 
refused to provide gas and electric 
service to houses, some of which had 
been sold and others for which the 
builder had contracts of sale and 
which he was prepared to deliver to 
owners as soon as the utility would 
connect its lines and render service. 

In explanation of the situation, Mr. 
Levitt stated that a picket line had 
62 PUR(NS) 


been established across the entrance to 
the development by the Building and 
Construction Trades Council of Nas- 
sau and Suffolk counties, an A. F. ot 
L. organization, and that the Long 
Island Lighting Company employees 
had refused to cross the picket line, 
such employees being members of an 
A. F. of L. union. 

In view of the statutory obligation 
of a public utility, and the extremely 
acute and serious housing situation in 
the metropolitan area, and the fact 
that the statements were mere ex parte 
allegations made by only one of the 
various parties involved, it was de- 
cided that a hearing should be held 
and the facts developed, in order that 
the Commission might determine if it 
had jurisdiction, and if so, the extent 
of its jurisdiction and what action 
should be taken. Accordingly, 4 
hearing was held on December 20, 
1945, twelve witnesses testified, 180 
pages of testimony were taken, and 13 
exhibits submitted. 

Mr. Levitt testified that the devel- 
opment is known as North Park in 
Roslyn Heights, Long Island, town of 





RE LONG ISLAND LIGHTING COMPANY 


North Hempstead. His company laid 
out and constructed the streets in this 
development and have proceeded with 
the building of 37 houses some of 
which are complete and others in vari- 
ous stages of completion. Prior to 
the establishment of the picket line, 
the Long Island Lighting Company 
installed gas mains in the streets of 
the community and overhead electric 
lines in the rear of the houses pursuant 
to an easement granted by the build- 
er to the lighting company. Fourteen 
gas service pipes and 12 electric serv- 
ice drops are connected to the houses 
constructed. There are 12 gas meters 
installed in the houses, 7 of which are 
locked. Presently there are 4 houses 
in the community receiving complete 
gas and electric service. The fifth 
house receives gas service but the 
owner has been unable to have the 
electric service to his house completed 
and, as electric service is necessary to 


the operation of his gas heating ap- 
pliance, he has constructed his own 
electric line leading to the neighbor’s 
house. 


It is undisputed that applications 
in proper form for utility service have 
been made originally by the builder, 
and again by individuals who had 
signed contracts for the purchase of 
these homes. The failure to make the 
service connections stems from an- 
other cause. Mr. Levitt testified that 
his company works on an “open shop” 
basis and has no contract with any 
union but that the representatives of 
the Building and Construction Trades 
Council have requested him to organ- 
ize on a “closed shop” basis. Follow- 
ing a conversation between Mr. Levitt 
and the union representatives, a month 
ago, in which he told them that he 


would let them know his answer after 
his return from a trip in January or 
February, a picket line was estab- 
lished. Mr. Carpenter, vice president 
of the Long Island Lighting Company 
told Mr. Levitt that he had ordered 
the work of installing gas and electric 
service to the several houses but that 
the employees of the Long Island 
Lighting Company would not cross 
the picket line. Mr. Levitt said that 
of the 37 proposed houses he had con- 
tracted to deliver for occupancy 35 of 
them, 10 by January 2, 1946, 10 by 
February 1, 1946, and the balance by 
March 1, 1946. According to the 
testiriony, his concern established a 
rule whereby veterans of the late war 
would receive priority in the purchase 
of houses in the development over 
nonveterans and of the 35 houses al- 
ready deeded or under contract of sale 
18 of them have been sold to veterans. 
He added that if it were not for the es- 
tablishment of the picket line and if the 
gas and electric services were -con- 
nected up, construction of the houses 
could be accelerated and perhaps most 
of them occupied long prior to March 
1, 1946. 

Levitt, testifying as to his company’s 
ability in developing building sites 
said, given the permission and secur- 
ing the material, he and his associates 
could construct and connect up the 
gas and electric services together with 
the meters. Chairman Maltbie asked 
the witness if he would undertake to 
install these service connections if per- 
mission of the’ company and the neces- 
sary materials were obtained. The 
witness answered that he would and 
that this arrangement would be pref- 
erable to his organization. 

At the hearing five individuals vol- 
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untarily took the stand. Four of them 
had contracted to purchase homes and 
one had taken title to his home and 
had occupied it. Four of these wit- 
nesses testified to the fact that they 
had been members of the armed forces, 
that they were married, and that it 
was essential to gain occupancy of 
their homes at the earliest possible 
moment. Mr. Thomas, who is actu- 
ally living in his house, has his gas 
connection but the Lighting Company 
has not as yet made the electric con- 
nection. Meanwhile, in order to se- 
cure electricity for his home, including 
the operation of the gas furnace, he 
has run a temporary line from a neigh- 
bor’s house. 

Counsel for the Long Island Light- 
ing Company contended that the com- 
pany was ready and willing to install 
the necessary service connections and 
meters and supply gas and electricity 
to this development but was unable to 
do so because of a labor situation prev- 
alent at the development. Company’s 
counsel called as a witness Mr. Evarts 
who is general superintendent of gas 
distribution for the Nassau and Suf- 
folk Lighting Company. He testi- 
fied that the mains in the streets had 
been laid by the firm of Karlson and 
Reed. This firm is 100 per cent un- 
ionized and up to the time the build- 
er became involved with the building 
trade unions, they had laid the mains 
in the streets and installed some of the 
service connections. When this situa- 
tion became acute, the contractor was 
unwilling to proceed further with the 
work, 

The company thereupon explored 
the possibility of completing the in- 
stallations of gas service pipe with 
their own forces. Mr. Davis, assistant 
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superintendent of Nassau and Suffolk 
Lighting Company, testified how he 
was instructed on the morning of De. 
cember 7, 1945, to proceed with a crew 
from the company’s office to the de. 
velopment and to install and connect 
gas services. He described how he 
followed his crew, who, according to 
him, had all the necessary mechanics, 
materials and tools available but was 
stopped from entering ‘the develop- 
ment by union pickets. A photog- 
rapher accompanied the crew. Cou- 
sel for the company, through Mr. 
Davis, presented Exhibits 6, 7, 9, 10, 
11, 12, and 13, which are photographs 
of the pickets, the company’s trucks, 
both gas and electric, and the compa- 
ny’s employees standing at the en- 
trance to the development. There is 


no question that these photographs 
are posed photographs and that the 
company made a pro forma effort 
to carry out their obligations under 


§ 12 of the Transportation Corpo- 
rations Law knowing in advance 
that it was a gesture. Mr. Davis 
testified to the effect that he asked the 
pickets, whether or not his men or the 
men assigned to the electrical installa- 
tion crew could cross the picket line 
and install the necessary facilities. 
According to Davis, the pickets told 
him that they were maintaining 2 
picket line and they had been advised 
by their superiors (union officials) to 
allow no one to cross the picket line 
to install the facilities. However, the 
company outfit was allowed to enter 
the property to be photographed with 
the pickets. 

Davis admitted upon cross-exam- 
ination that he and his crew went to 
the job expecting not to be allowed 
to cross the picket line and had taken 
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a photographer with them to take 
pictures of the picket line and the 
pickets bearing the union signs. 

Other witnesses for the company 
testified that they were stopped from 
making installations in this develop- 
ment by the fact that a union picket 
line had been established. One, Mr. 
Gresalfi, a foreman for the Nassau and 
Suffolk Lighting Company, testified 
that he was a member of Local B-1049 
and it was his belief that if he crossed 
the picket line, he would be expelled 
from his union and as the Long Island 
Lighting Company’s employees had a 
closed shop, he in turn would lose his 
job. 

The company also produced at the 
hearing under subpoena requested by 
its counsel, Herman B. Scrivener, 
business manager, Local B-1049, In- 
ternational Brotherhood of Electrical 
Workers, which has collective bar- 
gaining contracts with Long Island 
Lighting Company and Nassau and 
Suffolk Lighting Company. Mr. 
Scrivener, who took the stand after 
asking that his rights be protected be- 
cause he had no counsel testified to 
the effect that he was informed by a 
member of the Council of the Building 
and Construction Trades, Trades 
Council of Nassau and Suffolk coun- 
ties, that a picket line had been es- 
tablished at the Roslyn development. 

Mr. Scrivener was asked by counsel 
for the company whether or not of his 
own knowledge he knew that there had 
been for at least six weeks a labor dis- 
pute in the Levitt development in Ros- 
lyn Heights. Scrivener’s answer was 
as follows: 


A. Yes, I have been generally in- 
formed of that by the Nassau and Suf- 
folk Bailding Trades Council and 


specifically informed of it by our sister 
local, Local 325, which is also in Min- 
eola. 

Asked what was the nature of the 
dispute, he testified he couldn’t say as 
to just whom the dispute was with, 
but that there had been members of 
the A. F. of L. unions employed by 
Levitt & Sons who were no longer em- 
ployed; and that he was not familiar 
with the exact facts respecting this 
situation. He did not of his own 
knowledge know of the dispute and 
just took his information from the 
business representative of the other 
union. 

Mr. Levitt’s reply to this is as fol- 
lows: 


Mr. Levitt: Mr. Chairman, I 
would like to make two observations. 
One will only take a moment. It is 
on the question of this so-called labor 
dispute. I perhaps know more about 
it than Mr. Scrivener or anybody else 
here. It is a dispute and it isn’t a dis- 
pute. As far as I know, and I should 
know, there is no dispute. There have 
been no overt acts either on our part 
or the union’s part or anybody else’s 
part. It is merely a desire on the part 
of the building trades unions to organ- 
ize the job. There is no other dis- 
pute, and I think that is so, Mr. Scriv- 
ener. I think you will find that is so. 

Scrivener further testified under 
direct examination by Colonel Blakes- 
lee that he informed the company em- 
ployees of the Long Island Lighting 
Company of the provisions outlined in 
their constitution and, according to 
him, under the provisions in the col- 
lective bargaining contracts, if a mem- 
ber of the union is expelled, they 
would call upon the company to dis- 
charge that man. 
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During the course of the hearing 
the lighting company was asked 
whether or not it would permit the 
real estate company to finish the in- 
stallation of the utility facilities and 
install the meters. Counsel for the 
lighting company stated that he would 
have to take this question up with the 
officers of the company and the officers 
of the union, stating that he was not 
sure what the company’s attitude 
would be and counsel for the lighting 
company stated he would be glad to 
take the aforementioned matter up 
with the company and with the union 
and give an answer promptly. 

Referring to the foregoing proposal 
that the building company might itself 
install the gas and electric facilities 
with the consent of the Long Island 
Lighting Company, the following col- 
loquy took place: 

Mr. Scrivener: My interpretation 
of our constitution would result in a 
strike on the property if such pro- 
cedure were carried out. 

Chairman Maltbie: What proce- 
dure? If what procedure were carried 
out? 

Mr. Scrivener: Additional proce- 
dure that is not carried over in the pro- 
visions of our bargaining contract 
with the company. 

Commissioner Arkwright: What 
you mean is that if Mr. Levitt were to 
do that himself and the company were 
to say “all right, you go ahead and do 
it” that there would be a strike? 

Mr. Scrivener: The company 
would automatically— 

Commissioner Arkwright: Probably 
as far as the Long Island Company 
was concerned? 

Mr. Scrivener: The company 
would automatically violate the pro- 
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visions of our contract and there 
would have to be a strike. 

Mr. Blakeslee: I think that is an 
answer to your question, Mr. Chair- 
man. I don’t have to wait until to- 


morrow night. 

Chairman Maltbie: Well, that is 
another tremendous responsibility any- 
body is assuming who does it. 


Discussion : 

With the great shortage of housing, 
it is unquestionably in the public in- 
terest to do everything possible to 
complete these houses. Some of the 
houses constructed by Levitt have been 
sold and title passed and some are un- 
der contract of sale. 

[1-83] The Commission is not an 
arbiter of labor disputes. It is 
charged by statute with the duty of 
seeing that public utilities discharge 
their obligations to the public by fur- 
nishing service without unjust dis- 
crimination. Under the statute the 
Long Island Lighting Company has 
the duty of furnishing electricity and 
gas to these customers. If the compa- 
ny does not discharge its statutory du- 
ty, then this Commission may either 
by order direct it, and in the event 
such order is not obeyed, proceed with 
a penalty action against the company 
or bring a summary action to compel 
the company to perform its statutory 
duty. Issuing such an order under 
existing circumstances would seem 
to be a useless gesture. 

Counsel for the labor union sug- 
gests that there are other tribunals 
more appropriate to handle labor dis- 
putes than this Commission. Upon 
the facts in this case we agree with 
this position. It would serve no use- 
ful purpose for this Commission to 
attempt to adjudicate all respective 
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rights and wrongs of the labor diffi- 
culty which exists or express its opin- 
jon as to their respective merits. 
There is no strike by the employees 
of the Long Island Lighting Compa- 
ny, nor is there any strike against 
the owners of the homes in the re- 
stricted area who are deprived of 
utility service because of the dispute 
between the labor union and Levitt. 


The Long Island Lighting Compa- 
ny has an obligation here to furnish 
service. It also has an obligation to 
its employees to protect them from 
any embarrassment or claim that they 
have violated their obligations to their 
union. The rights of the union em- 
ployees under their contract with the 
Long Island Lighting Company 
should be protected. The Long Is- 
land Lighting Company can submit 
to the courts the question whether 
the picket line may properly interfere 
with the performance by its employees 
of the work which it is required by 
statute to perform. 


If the Long Island Lighting Com- 
pany invokes the aid of an appropriate 
tribunal, it well may be that its present 
difficulty will be resolved. Without 
expressing any opinion as to what 
decision might be anticipated, it is 
clearly the duty of the Long Island 
Lighting Company to take all proper 
steps to enable it to discharge its stat- 
utory duty. 


The record discloses that the acts 
of the Long Island Lighting Com- 
pany to discharge its lawful obligation 
have been mere token efforts. With- 
out in this case atterhpting to specify 
the procedure or to instruct the com- 
pany as to what legal proceedings it 
should take, it is the opinion of this 
Commission that the Long Island 


Lighting Company cannot be excused 
from discharging its statutory obliga- 
tion until it has made a thorough ef- 
fort to have the matter in controversy 
determined by an appropriate tribunal. 


ARKWRIGHT, Commissioner, con- 
curring: I am of the opinion that the 
situation presented here is primarily 
a labor dispute between a builder and 
organized labor, over which this Com- 
mission has no jurisdiction. While 
there is a legal duty on the Long Is- 
land Lighting Company to furnish 
the service applied for, it is prevented 
from doing so in the ordinary course 
by its own employees who are union 
members and who refuse to pass an 
established union picket line. They 
threaten to strike if they are ordered 
to do so by the company. 

It would be fruitless for this Com- 
mission to order the company to in- 
stall the services requested when the 
order cannot be carried out by the 
company. 

The Long Island Lighting Com- 
pany may apply for injunctive relief 
to the courts or possibly before other 
tribunals but so also may the builder. 

The utility should not be compelled 
to carry the burden of resolving labor 
difficulties for others. To hold other- 
wise certainly will result in other in- 
stances throughout the state where 
applications for service may be used 
to shift the onus of settling labor dif- 
ficulties from the immediate and in- 
volved parties to public utilities, with 
little trouble to the builder complain- 
ant and the expense of litigation borne 
by the utility, which ultimately may be 
reflected in its rates to the public. 

Eppy, Commissioner, concurring: 
In view of the opinion of Commis- 
sioner Arkwright herein, I wish to 
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comment further. I agree with the 
statement that the utility should not 
be compelled to carry the burden 
of resolving labor difficulties for oth- 
ers. However, under the statute the 
utility must furnish the service and 
nothing can relieve it of that duty ex- 
cept legislative action. The burden 
is placed upon the utility by the laws 
of this state, not by any determination 
made here. 

The company owes no duty or re- 
sponsibility to Levitt to solve his labor 
difficulties. It, however, under the 
laws of this state has the obligation 
to furnish service to anyone asking 


for it and it has, as is pointed out in 
the opinion of the Commission herein, 
a very strong duty to its own employ- 
ees not only as a matter of contract 
but as a matter of conscience, not to 
compel or coerce them to violate their 
union obligations. The rights of pick. 
eting, as they affect the company, 
may well be different than the rights 
of the union to picket against 
Levitt. 

By not furnishing service the com- 
pany is violating the laws of this state 
and is laying itself open to penalties. 
It has the duty of making every effort 
to resolve its difficulties. 
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Re New Mexico Power Company 


Case No. 75 
January 10, 1946 


capper to determine value of electric and water utility 
properties for rate making; rate base determined and rules 
prescribed for depreciation reserve. 


Valuation, § 39 — Reproduction cost — Weighted average of comparable proper- 


ties. 


1. A reproduction cost appraisal determined from a weighted average of 
other properties, in order to avoid the expense of making an inventory, 
is highly speculative but may be given some consideration for purposes of 
comparison in arriving at the fair value of property, p. 13. 


Valuation, § 36 — Original cost. 


2. An original cost study, checked and found to be substantially accurate, 
should be given great weight and consideration in arriving at the fair value 


of property, p. 14. 


Valuation, § 250 — Contributions in aid of construction. 


3. Contributions in aid of construction should be deducted from original 
cost of property in determining value for rate making, p. 14. 


Valuation, § 104 — Accrued depreciation — Deduction of reserve. 


4. An amount representing accrued reserve for depreciation is a proper 
deduction from thé gross cost of property in rate base determination, 


p. 14. 
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Depreciation, § 22 — Gross revenue basis — Excessive accruals — Straight-line 
basis. 

5. Accrual of depreciation, as determined by an indenture of mortgage 
which requires accruing of depreciation on the basis of a percentage of 
gross revenues less maintenance, resulting in a reserve more than ient 
for restoration of capital investment over the life of the property, should 
be discontinued and depreciation should be accrued on a term-life or 
straight-line basis, p. 14. 


Valuation, § 307 — Working capital — Cash for operating expenses and main- 
tenance. 

6. A working capital allowance, in the rate base of an electric utility, for 

operating expenses and maintenance was held to be proper and reasonable 

when arrived at by taking one-eighth of the total operating expenses and 

maintenance charges—equivalent to forty-five days of such charges, p. 16. 


Valuation, § 299.1 — Working capital — Cash to cover Federal taxes. 


7. No allowance should be included in working capital to cover Federal 
taxes, since these taxes are paid in arrears and payments are made from 
current revenues to the extent necessary to meet such payments without 
calling upon special funds, p. 16. 


Valuation, § 225 — Estimated capital expenditures — Working capital. 
8. No allowance should be included in working capital for estimated capital 
expenditures during the coming year when such expenditures are of a 
routine character and immediate revenues on such expenditures from new 
customers are anticipated, p. 16. 


Valuation, § 343 — Going concern value — Past losses or inadequate earnings. 


9. No allowance should be made in the rate base for going concern value 
because a company did not get any return, or a reasonable return, in past 
years, where there is nothing of a tangible nature to show the extent of 
losses or inadequate earnings, p. 16. 


Valuation, § 22 — Rate base determination — Value in excess of original cost. 


10. An allowance was made in the rate base to represent the difference in 
actual value of property and depreciated original cost, as evidence of con- 
sideration given to a claim for reproduction cost as a going concern and 
other elements of value recognized by law, p. 17. 


§ 197 — Unit for rate making — Combined electric and water departments 
— Local public interest. 

11. Separation of electric and water departments for rate base purposes 
would not be in the public interest where the combined properties were 
transferred to the present owner under court guidance and control on the 
theory that as a matter of paramount public interest the two utilities must 
be bought as one, where the water department has not been able to support 
itself or render adequate service or attract needed new capital, and where 
a joint franchise adopted to carry out this policy contemplates an adequate 
return on the combined properties, p. 23. 


¥ 


By the Commission: Under date ing on the above-entitled matter, as 
of July 5, 1945, the Commission is- required under § 54 of the Public 
sued its order for and notice of hear- Utility Act, Chap 84, Laws of 1941, 
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and Rule 27 of the Commission’s Gen- 
eral Order No. 1, Rules of Practice 
and Procedure. 

Hearing in this docket and matters 
related thereto was held in the Com- 
mission’s quarters, Room 29, Capitol 
building, Santa Fe, New Mexico, 
August 14 and 15, 1945. 

The following appearances were 
entered at the hearing: 

Representatives for New Mexico 
Power Company: W. A. Keleher, At- 
torney, Albuquerque; Arthur Prager, 
President, Albuquerque Gas & Elec- 
tric Company, Albuquerque; A. J. 
Maday, Engineer, N. Hollywood, Cal- 
ifornia; M. C. Heffelman, Vice 
President and General Manager, 


Santa Fe; J. R. Snyder, President, 
New Mexico Power Company, Santa 
Fe. 

Representatives for the Commis- 


sion: W. W. Nichols, Chairman, 
Robert Valdez and Thomas V. Tru- 
der, Commissioners, E. F. Carter, 
Accountant-Engineer, Richard R. 
Burwell, Accountant, Robert Ward, 
Assistant Attorney General. 

Representative for consumers: 
Filo M. Sedillo, Consumers’ Counsel. 

Representatives for the city of Santa 
Fe, New Mexico: No one appeared 
on behalf of the city of Santa Fe, and 
no protest was received or filed by the 
city of Santa Fe in this cause prior to 
or during the hearing. No interest 
was displayed by the local authorities 
or consumers in this matter, although 
notice of hearing appeared in the local 
papers twenty days prior to the time 
set for the hearing. 

Electric Department—Santa Fe Divi- 
sion, New Mexico Power 
Company 

Under date of May 11, 1937, the 
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Federal Power Commission ordered 
the New Mexico Power Company to 
make an original cost study and reclas- 
sification of accounts as required un- 
der § 2D of the Federal Power Com- 
mission’s Uniform System of Ac- 
counts. The form of 2D report re- 
quired by the Federal Power Commis- 
sion made it necessary to separate 
the electric department from the water 
department at Santa Fe, and treat it 
as a separate utility. However, this 
was for the purpose of arriving at the 
original cost of both departments in- 
cluding Common Utility Plant, and 
not to be construed as requiring the 
two departments to be operated as 
separate units in conflict with the or- 
ders of the Federal court. 

The jurisdiction of the Federal 
Power Commission was questioned by 
the New Mexico Power Company on 
the basis that the company was not 
engaged in interstate commerce and 
therefore should not be required to 
comply with the Commission’s order. 
The Federal Power Commission con- 
tended that since the New Mexico 
Power Company was selling power 
wholesale to the Trinidad Electric 
Transmission, Railway and Gas Com- 
pany at the substation located at Daw- 
son, New Mexico, which company was 
engaged in interstate commerce, the 
New Mexico Power Company was 
brought under its jurisdiction in so 
far as it related to the preparation and 
filing of reports on reclassification of 
accounts and original cost. Rather 
than contest the Federal Power Com- 
mission’s order, the New Mexico Pow- 
er Company employed Sanderson & 
Porter, a New York firm of en 
gineers, to make the necessary exam- 
ination and study of the New Mexico 
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Power Company’s electric utility 
property in the Santa Fe and Dawson 
Divisions, and to prepare the reports 
required under the Federal Power 
Commission’s order. 

Sanderson & Porter at that time 
had in their employ Mr. Cecil F. 
Elmes and Mr. A. J. Maday, the same 
two men employed in May, 1944,- to 
bring the original cost studies and re- 
classification of accounts report up to 
date as filed with the New Mexico 
Public Service Commission in this 
case. 

Testimony was submitted that Mr. 
Elmes took personal charge of the ex- 
amination and, with the assistance of 
Mr. Maday and his fieldmen, made an 
original cost study and reclassification 
of accounts report of the electric de- 
partment of the New Mexico Power 
Company, including the Santa Fe and 
Dawson Divisions, from the inception 
of the company to and including De- 
cember 31, 1936. 

The work was started about the 
middle of the year 1938 and completed 
the latter part of the year 1939. Up- 
on completion of the work of Sander- 
son & Porter, the original cost study 
and reclassification of accounts report 
was filed with the Federal Power 
Commission as required under the 
Commission’s order. The value as 
stated in the Sanderson & Porter re- 
port for the electric department, Santa 
Fe Division, was established at $749,- 
850.92. 


Subsequent to the filing of the re- 
port with the Federal Power Commis- 
sion, the Commission sent to Santa 
Fe, New Mexico, two accountants and 
two engineers from its staff to check 
the repdrt against the records of the 
company and to make an inspection of 


all of the electric utility property of the 
New Mexico Power Company com- 
prising the Santa Fe and Dawson 
Divisions and to prepare and submit 
their findings to the Commission upon 
the completion of their examination. 

Under date of December 31, 1940, 
the Federal Power Commission issued 
its report dated January 1, 1937, es- 
tablishing the original cost of electric 
plant and property in use and useful 
in rendering electric service in the 
Santa Fe Division as of December 31, 
1936, at $709,254.37, as compared 
with the Sanderson & Porter report of 
$749,850.92. 

The New Mexico Power Company 
was ordered to make adjustments in 
its accounts by writing off $40,596.55 
to bring its report in conformity with 
the findings of the Federal Power 
Commission. The New Mexico Pow- 
er Company took exception to the 
Federal Power Commission’s order, 
but complied with the Commission’s 
request as the amount was too small 
to be contested. The difference of 
$40,596.55 was made up largely of 
unrecorded retirements, writeups, 
plant acquisition adjustments, and 
transfers affecting common utility 
plant which had not been taken into 
the books of the company up to the 
time of the Federal Power Commis- 
sion’s examination of the company’s 
records. The balance remaining in 
the accounts to be adjusted were dis- 
posed of in 1944, wiping out the en- 
tire amount of $40,596.55. 

Under date of December 1, 1941, 
the New Mexico Public Service Com- 
mission issued General Order No. 7; 
adopting the National Association of 
Railroad & Utilities Commissioners’ 
Uniform System of Accounts for Elec- 
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tric Utilities. Paragraph 5 of said or- 
der makes provision for all electric 
utilities operating in the state of New 
Mexico to file original cost studies 
and reclassification of accounts within 
two years after July 1, 1942. Sub- 
sequent to the effective date of Gen- 
eral Order No. 7, the time for filing 
these reports was extended as a re- 
sult of World War II as conditions 
warranted. In compliance with the 
Commission’s General Order No. 7, 
the “respondent” employed the Cecil 
F. Elmes Organization of Chicago, 
Illinois, to bring the original cost 
study and reclassification of all prop- 
erty accounts up to December 31, 
1944. 

The Ceceil F. Elmes Organization, 
with the codperation of “respondent’s” 
forces and the Commission engineer, 
began the work of making a detailed 
study of “respondent’s” records and 
vouchers as of June, 1944, of “re- 
spondent’s” electric utility property in 
the Santa Fe Division, and this work 
was completed in May, 1945. 

Subsequent to December 31, 1936, 
the date of the original cost study and 
reclassification of accounts as approved 
by the Federal Power Commission, 
“respondent” recorded additions and 
retirements in the company’s records 
in keeping with the provisions of the 
Uniform System of Accounts pre- 
scribed by the Federal Power Com- 
mission up to and including Decem- 
ber 31, 1944 (original cost, as used, 
being the cost at the time the property 
was first devoted to public use). 

Under date of July 22, 1944, “re- 
spondent” filed a complete report of 
original cost and reclassification of ac- 
counts applicable to the electric util- 
ity property of the Santa Fe Division. 
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The report as filed established orig- 
inal cost of the electric utility property 
of the Santa Fe Division as of Decem- 
ber 31, 1936, as approved by the Fed- 
eral Power Commission, at $709,254, 
37. Net additions from January 1, 
1937, to December 31, 1943, of elec- 
tric utility property amounted to 
$241,210.08. This brings the total 
electric utility property up to Decem- 
ber 31, 1943, to $950,464.45 before 
adjustment and $945,598.69 after ad- 
justment. The adjustment amounting 
to $4,865.76 was made between the 
accounts of the electric department, 
the water department, and common 
utility property. Construction Work 
in Progress and Common Utility 
Plant applicable to the electric depart- 
ment as of December 31, 1943, 
amount to $16,657.01. Adding this 
amount to the adjusted original cost 
of electric utility property of $945,- 
598.69 brings the total original cost 
of the electric department up to De- 
cember 31, 1943, to $962,255.70, 
which amount was approved by the 
Commission under its Order No. 57 
dated October 3, 1945, as the original 
cost of the electric utility property as 
of December 31, 1944. 

Under date of July-2, 1945, “re- 
spondent”’ filed with the New Mexico 
Public Service Commission, in com- 
pliance with General Order No. 7 
dated December 1, 1941, revised re- 
ports on reclassification of accounts 
and original cost of electric plant and 
property for the Santa Fe Division, 
bringing the report up to December 
31, 1944, as follows: 


Plant and Property 12-31-43 .... 
Additions, year 1944 


Total Electric Plant and Property 
12-31-44 


2,255.70 
11,298.66 


$973,554.36 
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The original cost to “respondent” 
of electric utility plant and property of 
the Santa Fe Division as of December 
31, 1944, as reflected by “respond- 
ent’s’ books and the original cost re- 
port and reclassification of accounts as 
filed with the Commission is in agree- 
ment with the examination and check 


made by the Elmes Organization and 
the Commission’s staff. 

“Respondent” filed on July 2, 1945, 
valuation report setting forth the orig- 
inal cost and the reproduction cost 
new depreciated summarizing the rate 
base for the electric utility property of 
the Santa Fe Division as follows: 


SUMMARY RATE BASE 
Electric Department 


Plant and Property 12-31-43 
Additions—Year 1944 


Total Plant and Property 12-31-44 


Eat 
Depreciation 


Net Plant and Property 12-31-44 


Less: F 
Contributions for Extensions 


Add: 

Cash Working Capital 

Cash Working Capital Federal Taxes 
Cash Deposits 

Materials and Supplies 


Estimated Capital Expenditures 1945 ........ 


Going Concern Value 


Total Value for Rate Base as of 12-31-44 


Reproduction 
Cost—New 


$1,171,947.10 
11,298.66 


Original 
Cost 

$962,255.70 
11,298.66 





$1,183,245.76 
141,989.49 
$1,041,256.27 


*242,936.86 
$730,617.50 





8,279.37 
$722,338.13 


8,279.37 
$1,032,976.90 





32,100.00 
45,000.00 
500.00 
17,000.00 
25,228.00 
200,000.00 


$1,042,166.13 


32,100.00 
45,000.00 
500.00 
17,000.00 
25,228.00 
200,000.00 


$1,352,804.90 





* Amount of Depreciation adjusted by $86,672.80. 
The above computations have been made in keeping with § 26, Chap 84 of the Laws of 1941. 


[1] Sworn testimony as to the man- 
ner of making the original cost study 
and reproduction cost appraisal was 
heard by the Commission. Testimony 
was introduced to the effect that no 
physical inventory had been taken of 
the electric utility property of the 
Santa Fe Division of the New Mexico 
Power Company, but that the repro- 
duction cost valuation had been de- 
termined from a weighted average of 
the Las Vegas Light & Power Com- 
pany, the Deming Ice and Electric 
Company, and the Albuquerque Gas 

a 
and Electric Company. It was ad- 
mitted that the three properties were 


not alike as to composition or age, as 
Las Vegas Light and Power Company 
does not have any transmission sys- 
tem, but that Deming and Albuquer- 
que do. The distribution system at 
Las Vegas is quite simple compared 
with the complicated distribution at 
Albuquerque and the irrigation at 
Deming plus the local distribution sys- 
tem. The time available and the ad- 
ditional expense involved to make an 
inventory for reproduction cost new 
did not seem warranted. Therefore, 
a shortcut was taken by taking a 
weighted average of the three com- 
panies referred to, which “respondent” 
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testified was a fair average for repro- 
duction cost. 

From such testimony, the Commis- 
sion, after careful consideration, has 
concluded that the reproduction cost 
appraisal presented to the Commis- 
sion is highly speculative, but has 
given it such consideration as it could 
for purposes of comparison in arriv- 
ing at, in its judgment, the fair value 
of the property. 

[2] The making of the original cost 
study was checked by the Commis- 
sion’s staff from time to time, and the 
Commission and staff are satisfied 
that the conclusions arrived at for 
such studies are substantially accu- 
rate, and the Commission has given 
that testimony great weight and con- 
sideration in arriving at its conclu- 
sion. 

[3, 4] From all of the testimony 
and evidence in the record, the Com- 
mission has concluded and finds that 
the fair value of “respondent’s” elec- 
tric utility property, Santa Fe Divi- 
sion, is $805,852.13, after deducting 
Contributions in Aid of Construction 
and Accrued Reserve for Depreciation 
as of December 31, 1944. 

Further summarizing the conclu- 
sion of the Commission, the fair value 
as determined by the Commission may 
be tabulated as follows: 


Total Electric Plant and ey 
ost 


in Service (Original 
44 


-31- $973,554.36 
Less: 
Contributions in Aid of 
Construction * 
Accrued Reserve for 
Depreciation 


Total Deductions 


Net Electric Plant 
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Add: 

Working Capital 

Materials and Supplies 

Allowance for Reproduction Cost 
as a going concern and other 
elements of value recognized by 
the laws of the land 48,678.00 


Total Valuation for Rate Base .. $805,852.13 


In arriving at the fair value of “re. 
spondent’s” electric utility property as 
of December 31, 1944, of $805,852.13, 
the Commission finds that the orig- 
inal cost of “respondent’s” property is 
$973,554.36, 

The Commission finds that Contri- 
butions in Aid of Construction, 
amounting to $8,279.37, is a legiti- 
mate deduction from the “original 
cost” of the property and has there- 
fore deducted this amount. 

The Commission finds the accrued 
depreciation of “‘respondent’s” electric 
utility property applicable to the Santa 
Fe Division, to adequately cover obso- 
lescence or functional as well as physi- 
cal depreciation, is $242,936.91. This 
amount is considered proper and rea- 
sonable. 

“‘Respondent’s” books as of Decem- 
ber 31, 1944, reflect accrued reserve 
for depreciation of the electric utility 
property of the Santa Fe Division as 
$329,609.71. The difference in over- 
accrual of depreciation in the amount 
of $86,672.80 will be disposed of later 
in the Commission’s order. The 
Commission further finds that the 
amount of $242,936.91, representing 
accrued reserve for depreciation ap- 
plicahle to the electric utility property 
of the Santa Fe Division, is a proper 
deduction from the gross cost of said 
property in the rate base determina- 
tion. 

[5] The record discloses that re- 
spondent has followed a consistent ac- 


20,064.00 
14,772.00 


” 
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counting method in recording the 
annual and accrued depreciation. 
The amounts have been determined by 
the provisions of “respondent’s” in- 
denture of mortgage which require the 
accruing of depreciation on the basis 
of 15 per cent of “respondent’s” gross 
revenues less maintenance. The tes- 
timony of the Commission’s staff is 
to the effect that annual accruals have 
been, during the period of World War 
II, in excess of actual requirements 
having in view the economic life of the 
property as governed by such elements 
of depreciation as wear, decay, inad- 
equacy, and obsolescence. There is 
no dispute that these amounts have 
been more than sufficient for the resto- 
ration of the capital investment over 
the life of the property. 

The Commission finds that the 
present method of accruing deprecia- 
tion works a hardship on consumers 


as well as “respondent,” and that the 
requirements of the indenture of mort- 
gage of “respondent” are unfair, un- 


just, and unreasonable. The Commis- 
sion feels that this condition should be 
remedied at the earliest possible date 
by discontinuing the present method of 
depreciation accruals and the accruing 
of depreciation on a term-life or a 
straight-line basis. Provisions for 
this change will be covered later on in 
the Commission’s order. 

In support of the Commission’s 
findings in the matter of depreciation, 
the following quotes are taken from 
Supreme Court decisions : 

“Before coming to the question of 
profit at all the company is entitled to 
earn a sufficient sum annually to pro- 
vide not only for current repairs but 
for making, good the depreciation and 
replacing the parts of the property 


when they come to the end of their 
life. The company is not bound to see 
its property gradually waste, without 
making provision out of earnings for 
its replacement. It is entitled to see 
that from earnings the value of the 
property invested is kept unimpaired, 
so that at the end of any given term of 
years the original investment remains 
as it was at the beginning. It is not 
only the right of the company to make 
such a provision but it is its duty to 
its bond and stockholders, and, in the 
case of a public service corporation at 
least. Its plain duty to the public.” 
Knoxville v. Knoxville Water Co. 
(1909) 212 US 1, 13, 53 L ed 371, 
29 S Ct 148. 

“It was settled by Knoxville v. 
Knoxville Water Co. (1909) 212 US 
1, 53 L ed 371, 29 S Ct 148, that 
every public utility must, at its peril, 
provide an adequate amount to cover 
depreciation.”” Mr. Justice Brandeis 
dissenting in Pacific Gas & E. Co. v. 
San Francisco, 265 US. 403, 423, 68 
L ed 1075, PUR1924D 817, 833, 44 
S Ct 537. 


“A depreciation charge resembles a 
life insurance premium. The depre- 
ciation reserve, to which it is credited, 
supplies insurance for the plant against 
its inevitable decadence, as the life in- 
surance reserve supplies the fund to 
meet the agreed value of the loss of 
human life.” Mr. Justice Brandeis 
dissenting in Pacific Gas & E. Co. v. 
San Francisco supra, 265 US at p. 
423, PUR1924D at p. 834. 

“The amount to be set aside for fu- 
ture depreciation will depend upon the 
character and probable life of the prop- 
erty and the method adopted in the 
past to preserve the property.” Lin- 
coln Gas & E. L. Co. v. Lincoln 
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(1912) 223 US 349, 364, 56 L ed 
466, 32 S Ct 271. 

A Commission’s allowance for de- 
preciation is a finding of fact. Geor- 
gia R. & Power Co. v. Railroad Com- 
mission, 262 US 625, 67 L ed 1144, 
PUR1923D 1, 43 S Ct 680. 

[6-8] “Respondent” claims the fol- 
lowing amounts for Working Capital : 
Cash for Operating Expenses and 

Prepayments 
Cash for Federal Taxes 
Cash for Bank Balances 
Materials and Supplies 


Estimated Capital Expenditures 
Year 1945 25,228.00 


$119,828.00 


$32,100.00 


The Commission is of the opinion 
that Working Capital in the amount 
of $119,828 is excessive and should be 
reduced to $34,836. This sum in- 
cludes for the “respondent” $16,736 
of Cash for Operation and Main- 
tenance Expenses, $500 for Petty 
Cash and Cash for Minimum Bank 
Balances, $2,828 for Prepayments, and 
$14,772 for Materials and Supplies. 

The Commission finds that the al- 
lowance for Operating Expenses and 
Maintenance of $16,736 is proper and 
reasonable. This amount is arrived 
at by taking one-eighth of the total 
Operating Expenses and Maintenance 
Charges for the year 1944 which is 
the equivalent of forty-five days of 
such charges. 

The Commission finds and has al- 
lowed $500 to cover cash require- 
ments for Petty Cash purposes and 
Cash for Minimum Bank Balances as 
the proper and reasonable amount for 
this item. 

“Respondent’s” claim of $5,000 for 
cash to cover Federal Taxes is disal- 
lowed, for the reason it is considered 
unjust and unreasonable. Federal 
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Taxes are paid in arrears, and such 
payments are made from current rey- 
enues obtained from routine opera- 
tions to the extent necessary to meet 
such payments without calling upon 
special funds. To allow “respond- 
ent’s” claim would result in a de. 
preciation of earnings on plant invest- 
ments and revenues received for serv- 
ices rendered. 

“Respondent’s” claim of $25,229 
for Estimated Capital Expenditures 
for 1945 is rejected for the reason 
such expenditures are of a routine 
character and “Respondent” antici- 
pates receiving immediately revenues 
on such expenditures from new cus- 
tomers. 

The Commission has allowed $14- 
772 instead of $17,000 for Materials 
and Supplies (the amount reflected by 
the inventory and “respondent’s” 
books as of December 31, 1944). 

The Commission has allowed $2,- 
828 for Prepayments, the amount of 
such items as of December 31, 1944. 


[9] The Commission rejects “te- 
spondent’s” claim for Going Concern 
Value of $200,000. “Respondent” 
submitted testimony and evidence to 
the effect that for a lot of years the 
company did not get any return or 
reasonable return on their investment 
due to the small number of consumers 
connected with the system. There 
was nothing of a tangible nature sub- 
mitted in support of this contention or 
figures presented to show the extent 
of losses or inadequate earnings the 
company had suffered. 

The Supreme Court has held in 
similar cases that early losses and de- 
velopment costs are not to be included 
in arriving at the rate base value. 
Galveston Electric Co. v. Galveston, 
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238 US 388, 66 L ed 678, PUR 
1922D 159, 42 S Ct 351. 

As a further reason for disallowing 
the item of Going Concern Value, we 
quote from the court: 

% it is not to be pre- 
sumed, without proof, that a company 
is under the necessity of making up 
losses and expenditures incidental to 
the experimental stage of its business.” 
Des Moines Gas Co. v. Des Moines, 
238 US 153, 59 L ed 1244, PUR 
1915D 577, 585, 35 S Ct 811. 

Allowance for “Good Will,” while 
not claimed by “respondent,” is 
dosely allied with Going Concern 
Value. The Commission has consid- 
ered this item in arriving at the rate 
base value of “respondent’s” property 
on the basis of court decisions involv- 
ing this item. (Willcox v. Consol- 
idated Gas Co. [1909] 212 US 19, 
52, 53 L ed 382, 29 S Ct 192, 48 
LRA(NS) 1134, 15 Ann Cas 1034; 
Cedar Rapids Gas Light Co. v. Cedar 
Rapids [1912] 223 US 665, 669, 56 
Led 594, 32 S Ct 389; Des Moines 
Gas Co. v. Des Moines, 238 US 153, 
169, 59 L ed 1244, PURI915D 577, 
35 S Ct 811; Galveston Electric Co. v. 
Galveston, 258 US 388, 66 L ed 678, 
PUR1922D 159, 42 S Ct 351.) 


[10] The Commission, in its de- 
termination of the fair value of “re- 
spondent’s” property, has included an 
item of $48,678, which is the Com- 
mission’s estimate of the difference in 
the actual value of the property as of 
December 31, 1944, and its depreciat- 
ed original cost. This item is evidence 
of the consideration the Commission 
has given to “respondent’s” claim for 
reproduction cost as a going concern 
and other elements of value recognized 
by the laws of the land. This amount 


[2] 


is considered by the Commission as 
just and reasonable and is within the 
exercise of its powers and jurisdiction 
in its ascertainment of the fair value 
of “respondent’s” property (§ 26, 
Chap 64, Laws of 1941). 

This section requires little observa- 
tion. Certainly, if the legislature con- 
templated that the original cost basis 
should be used, it would have been 
needless to charge upon the Commis- 
sion the duty of ascertaining the rea- 
sonable value of the property; in- 
stead, the legislature would have 
charged the Commission with the duty 
to ascertain the original cost of all the 
property. This the legislature did not 
do. 

In further support of the Commis- 
sion’s findings, reference is made to 
the following Supreme Court deci- 
sions, all of which have been carefully 
considered in arriving at a decision as 
to the value of “respondent’s” prop- 
erty for rate base: 

Fair Value. The rule of Smyth v. 
Ames (1898) 169 US 466, 547, 42 
L ed 819, 18 S Ct 418; Knoxville v. 
Knoxville Water Co. (1909) 212 US 
1, 9, 53 L ed 371, 29 S Ct 148; Hous- 
ton v. Southwestern Bell Teleph. Co. 
259 US 318, 324, 66 L ed 961, PUR 
1922D 793, 42 S Ct 486; McCardie 
v. Indianapolis Water Co. 272 US 
400, 410, 71 L ed 316, PUR1927A 
15, 47 S Ct 144; Bluefield Water 
Works & Improv. Co. v. West Vir- 
ginia Pub. Service Commission, 262 
US 679, 687, 67 L ed 1176, PUR 
1923D 11, 43 S Ct 675; St. Louis & 
O’Fallon R. Co. v. United States, 279 
US 461, 73 L ed 798, PUR1929C 
161, 49 S Ct 384. 

Prudent Investment. Missouri ex 
rel. Southwestern Bell Teleph. Co. v. 
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Public Service Commission, 262 US 
276, 289, et seq. 67 L ed 981, PUR 
1923C 193, 43 S Ct 544, 31 ALR 
807 ; San Diego Land & Town Co. v. 
Jasper (1903) 189 US 439, 442, 443, 
47 L ed 892, 23 S Ct 571. 


Original Cost. Federal Power 
Commission v. Natural Gas Pipeline 
Co. (1942) 315 US 575, 86 L ed 
1037, 42 PUR(NS) 129, 62 S Ct 
736; Driscoll v. Edison Light & P. 
Co. (1939) 307 US 104, 122, 83 
L ed 1134, 28 PUR(NS) 65, 59 S Ct 
715; Panhandle Eastern Pipeline Co. 
v. Federal Power Commission (1945) 
324 US 635, 89 L ed 1241, 58 PUR 
(NS) 100, 65 S Ct 821; Federal 
Power Commission v. Hope, Nat. 
Gas Co. (1944) 320 US 591, 88 L ed 
333, 51 PUR(NS) 193, 64 S Ct 281; 
Colorado Interstate Gas Co. v. Fed- 
eral Power Commission (1945) 324 
US 581, 89 L ed 1206, 58 PUR(NS) 
65, 65 S Ct 829. 

The evidence in the record shows 
that “‘respondent’s” claimed valuation 
as of December 31, 1944, for rate 
base, on the basis of original cost de- 
preciated, is $1,042,166.13; and on 
the basis of reproduction cost new de- 
preciated, $1,352,804.90; the differ- 
ence in original cost over reproduction 
cost being $310,638.77. The valua- 
tion determined by the Commission of 
$805,852.13 is $236,314 less than 
“respondent’s” claim for original cost 
value and $546,952.77 less than the 
reproduction cost value. 


Water Department—Santa Fe Divi- 
sion, New Mexico Power Company 

Under date of February 23, 1943, 
the Commission issued General Order 
No. 11, adopting the National Asso- 
ciation of Railroad & Utilities Com- 
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missioners’ Uniform System of Ac. 
counts for Water Utilities. Paro. 
graph 5 of said order makes provision 
for all water utilities operating in the 
state of New Mexico to file Original 
Cost Studies and Reclassification of 
Accounts within two years after 
July 1, 1943. 

In compliance with the Commis 
sion’s General Order No. 11, the “te. 
spondent” employed the Cecil F. 
Elmes Organization of Chicago, 
Illinois, to do four things, as follows: 

1. Make a physical inventory of 
respondent’s water utility property sit- 
uate in the city of Santa Fe and terri- 
tory adjacent thereto; 

2. Prepare an original cost study 
and reclassification of all property ac- 
counts ; 

3. Prepare a report on reproduction 
cost new; 


4. Prepare a depreciation study. 

The Cecil F. Elmes Organization, 
with the cooperation of “respondent’s” 
forces and the Commission’s engineer, 
began the work of making a detailed 
inventory as of June, 1944, of “re- 
spondent’s” water utility property in 
the city of Santa Fe, New Mexico, 
and territory adjacent thereto, which 
was completed in May, 1945. 


Maps were prepared spotting the 
location of dams, reservoirs, gate 
valves, distribution, and transmission 
equipment from company records, and 
in so far as possible, the date of in- 
stallation of each item of equipment 
was determined. Similar data was 
developed for land and land rights, 
buildings, and general equipment, and 
intangibles. 

Concurrently with the preparation 
of the inventory of the Elmes Organi- 
zation, the “respondent” and Com- 
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mission accountant analyzed the rec- 
ords of the “respondent”’ to determine 
the original cost of the various units 
of equipment (original cost, as used, 
being the cost at the time the prop- 
erty was first devoted to public use). 


From these data and the inventory, 
the original cost and the reproduction 
cost new less depreciation of the wa- 
ter utility’s total property applicable 
to the Santa Fe Division were deter- 
mined as of December 31, 1943. Sub- 
sequent to 1943, “respondent’s” rec- 
ords were kept on a continuous fixed 
capital record basis, and by adding net 
property additions, the original cost 
and the reproduction cost new depre- 
ciated were determined as of Decem- 
ber 31, 1944, reproduction cost being 
computed on the basis of reproducing 
the same plant at one impulse at pre- 
vailing prices of labor, materials, and 
overheads as of December, 1943. 


“Respondent” filed with the Com- 
mission on July 2, 1945, the following 
reports in book form, detailing and 
summarizing the results of the inven- 
tory and appraisal of the Elmes Or- 
ganization of “respondent’s” water 
utility property, Santa Fe Division: 

1. Reproduction Cost Less Depre- 
ciation, as of December 31, 1943. 


2. Inventory of Physical Property 
as of December 31, 1943, showing 
“Original Cost and Reproduction Cost 
New.” 

The “Reproduction Cost New Less 
Depreciation” shows a value at De- 
cember 31, 1943, as follows: 


Reproduction Cost New 12-31-43 $2,243, 556.50 
Less Depreciation 84,374.50 


Reproduction Cost New Less 


Depreciation $2,059,182.00 
The “Original Cost’ report shows 
the value as of December 3 1943, as 
follows: 
Original Cost 12-31-43 
Difference between Reproduc- 


tion Cost New Undepreciated 
and Original Cost 


$1,604,491.65 


The actual cost to “respondent” of 
water utility plant and property, Santa 
Fe Division, as of December 31, 1943, 
as reflected by “respondent’s” books is 
$1,604,491.65. The “Original Cost” 
report as filed by “respondent” in the 
amount of $1,604,491.65 was ap- 
proved under Commission’s Order 
No. 56 dated October 3, 1945. 

“Respondent” filed, on July 2, 
1945, Valuation Report summarizing 
the rate base for the water utility prop- 
erty of the Santa Fe Division, as 
follows : 


SUMMARY RATE BASE 
Water Department 


Plant and Property 12-31-43 
Additions—Year 1944 


Total Plant and Property 12-31-44 


Less: 
Depreciation 


Net Plant and Property 12-31-44 
Less: 
Contributions for Extensions 


Original Reproduction 
Cost Cost New 
$1,604,491.65 $2,243,556.50 


17,121.16 17,121.16 
$1,621,612.81  $2,260,677.66 
184,374.50 


$2,076,303.16 





93,549.63 
$1,528,063.18 





73,189.61 
$1,454,873.57 


73,189.61 


$2,003,113.55 
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Add: 

Cash Working Capital 

Cash Working Capital Federal Taxes 
Cash Deposits 

Materials and Supplies 

Estimated Capital Expenditures 1945 
Going Concern Value 


Total Value for Rate Base as of 12-31-44 


Original 
Cost 
13,300.00 
15,000.00 

500.00 


Reproduction 

Cost New 
13,300.00 
15,000.00 
500.00 





$1,671,113.57  $2,219,353.55 


The above computations have been made in keeping with § 26, Chap 84 of the Laws of 194], 


Sworn testimony as to the manner 
of making the original cost inventory 
and the reproduction cost appraisal 
was heard by the Commission. From 
such testimony, the Commission, after 
careful consideration, has concluded 
that the reproduction cost study and 
appraisal presented by the Elmes Or- 
ganization is highly speculative, but 
has given it such consideration as it 
could for purposes of comparison in 
arriving at, in its judgment, the fair 
value of the property. 

The making of-the original cost 
study was checked by the Commis- 
sion’s staff from time to time, and the 
Commission and staff are satisfied 
that the conclusions arrived at for 
such studies are substantially accu- 
rate, and the Commission has given 
that testimony great weight and con- 
sideration in arriving at its conclu- 
sion. 

From all of the testimony and ev- 
idence in the record, the Commission 
has concluded and finds that the fair 
value of “respondent’s” water utility 
property is $1,557,109.57, after de- 
ducting contributions in aid of con- 
struction and accrued reserve for 
depreciation as of December 31, 
1944. 

Further summarizing the conclu- 
sion of the Commission, the fair value 
as determined by the Commission may 
be tabulated as follows: 
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Total water plant and proper 
in service (Original Cost} 
12-31-44 $1,621,612.81 
Less: 
Contributions in Aid 
of Construction ... $73,189.61 
Accrued Reserve for 
Depreciation 93,549.63 


Total Deductions 


Net Electric Plant 

Add: 

Working Capital 

Materials and Supplies 

Allowance for Reproduction 
Cost as a going concern and 
other elements of value recog- 
mized by the laws of the land 


Total Valuation for Rate Base $1,557,109.57 


In arriving at the fair value of “re- 
spondent’s” water utility property as 
of December 31, 1944, of $1,557,109.- 
57, the Commission finds that the 
Original Cost of “respondent’s” water 
utility property is $1,621,612.81. 

The Commission finds that Contri- 
butions in Aid of Construction, 
amounting to $73,189.61, is a legiti- 
mate deduction from the “Original 
Cost” of the property and have there- 
fore deducted this amount. 

The Commission finds that the ac- 
crued depreciation recorded on “re- 
spondent’s” books as of December 31, 
1944, amounting to $93,549.63, 
should be deducted from the gross 
cost in the rate base determination. 
The record discloses that respondent 
has followed a consistent accounting 
method in recording the annual and 
accrued depreciation. The amounts 
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have been determined by the provi- 
ons of “respondent’s” indenture of 
mortgage which require the accruing 
of depreciation on the basis of 8 per 
ent of “respondent’s” gross revenues 
ss maintenance. The testimony of 
the Commission’s staff is to the effect 
that annual accruals have been, during 
the period of World War II, in ex- 
ess of actual requirements having in 
view the economic life of the property 
as governed by such elements of de- 
preciation as wear, decay, inadequacy, 
and obsolescence. There is no dispute 
that these amounts have been more 
than sufficient for the restoration of 
the capital investment over the life of 
the property. 

The Commission finds that the 
present method of accruing depre- 
ciation works a hardship on consumers 
as well as “respondent,” and that the 
requirements of the indenture of mort- 
gage of “respondent” are unfair, un- 
just, and unreasonable. The Com- 
mission feels that this condition should 
be remedied at the earliest possible 
date by discontinuing the present 
method of depreciation accruals and 
the accruing of depreciation on a term- 
life or a straight-line basis. Provi- 
sions for this change will be covered 
later on in the Commission’s order. 

In support of the Commission’s 
findings in the matter of depreciation, 
the following quotes are taken from 
Supreme Court decisions: [Quota- 
tions omitted as they°are included in 
teport on valuation of electric prop- 
erty, ante. ] 


“Resporident” claims the following 
amounts for Working Capital: 


Cash for Operating Expenses and 
Prepayments 

Cash for Federal Taxes 

Cash for Bank Balances 

Materials and Supplies 

Estimated Capital Expenditures 
Year 1945 


$116,240.00 


The Commission is of the opinion 
that Working Capital in the amount 
of $116,240 is excessive and should 
be reduced to $21,136. This sum in- 
cludes for the “respondent” $7,033 
of Cash for Operation and Main- 
tenance Expenses, $500 for Petty 
Cash, and Cash for Minimum Bank 
Balances, $1,214 for Prepayments, 
and $12,389 for Materials and Sup- 
plies. 

The Commission finds that the al- 
lowance for Operating Expenses and 
Maintenance of $7,033 is proper and 
reasonable. This amount is arrived 
at by taking one-eighth of the total 
Operating Expenses and Maintenance 
Charges for the year 1944 which is the 
equivalent of forty-five days of such 
charges. 

The Commission finds and has al- 
lowed $500 to cover cash require- 
ments for Petty Cash purposes and 
Cash for Minimum Bank Balances as 
the proper and reasonable amount for 
this item. 

“Respondent’s” claim of $15,000 
for cash to cover Federal Taxes is 
disallowed, for the reason it is consid- 
ered unjust and unreasonable. Fed- 
eral Taxes are paid in arrears, and 
such payments are made from current 
revenues obtained from routine opera- 
tions to the extent necessary to meet 
such payments without calling upon 
special funds. To allow “respond- 
ent’s” claim would result in a duplica- 
tion of earnings on plant investments 
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and revenues received for services ren- der the necessity of making up loss 
dered. and expenditures incidental to the . 
“Respondent’s” claim of $77,440 perimental stage of its business.” 
for Estimated Capital Expenditures Moines Gas Co. v. Des Moines, ~ 
for 1945 is rejected for the reason US 153, 166, 59 L ed 1244, Puy 
such expenditures are of a routine 1915D 577, 585, 35 S Ct 811. 
character and “respondent” anticipates Allowance for “Good Will,” whild 
receiving immediately revenues on not claimed by “respondent,” is clos 
such expenditures from new custom- ly allied with Going Concern Vali 
ers. The Commission has considered thi 
The Commission has allowed $12,- item in arriving at the rate base valug 
389 instead of $10,000 for Materials of “respondent’s” property on th 
and Supplies (the amount reflected by basis of court decisions involving this 
the inventory and “respondent’s” item. (Willcox v. Consolidated Gas 
books as of December 31, 1944). Co. [1909] 212 US 19, 52, 53 Le 
The Commission has lowed $1,- 382, 29 S Ct 192, 48 LRA(NS 
214 for Prepayments, the actual 1134, 15 Ann Cas 
amount of such items as of December ; 
31, 1944. [1912] 223 US 655, 669, 56 L ed 
The Commission rejects “respond- 594, 32 S Ct 389; Des Moines Gas 
ent’s” claim for Going Concern Value Co. v. Des Moines, supra, 238 US at 
of $100,000. “Respondent” sub- p. 169, PUR1915D at p. 588; Galves. 


mitted testimony and evidence to the ton Electric Co. v. Galveston, supra.) 
effect that for a lot of years the com- The Commission, in its determina 


1” 


pany did not get any return or reason- tion of the fair value of “respondent's 
able return on their investment due property, has included an item of $81; 
to the small number of consumers con- 100, which is the Commission’s esti- 
nected with the system. There was mate of the difference in the actual 
nothing of a tangible nature submitted value of the property as of December 
in support of this contention or figures 31, 1944, and its depreciated original 
presented to show the extent of losses cost. This item is evidence of the 
or inadequate earnings the company consideration the Commission has 
had suffered. given to “respondent’s” claim for re- 
The Supreme Court has held in sim- production cost as a going concern and 
ilar cases that early losses and develop- other elements of value recognized by 
ment costs are not to be included in the laws of the land. This amount is 
arriving at the rate base value. (Gal- considered by the Commission as just 
veston Electric Co. v. Galveston, 258 and reasonable and is within the exer- 
US 388, 66 L ed 678, PUR1922D cise of its powers and jurisdiction in 
159, 42 S Ct 351.) its ascertainment of the fair value of 
As a further reason for disallowing “respondent’s” property. (Section 
the item of Going Concern Value, we 26, Chap 84, Laws of 1941.) 
quote from the court: This section requires little observa- 
“. . . it is not to be presumed, tion. Certainly, if the legislature con- 
without proof, that a company is un- templated that the original cost basis 
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should be used, it would have been 


sonable value of the property ; instead, 
the legislature would have charged 
the Commission with the duty to as- 
certain the original cost of all the 
property. This the legislature did not 
‘0 

In further support of the Commis- 
sion’s findings, reference is made to 
the following Supreme Court deci- 
sions, all of which have been carefully 
considered in arriving at a decision as 
to the value of “respondent’s” prop- 
ety for rate base: [References 
omitted as they are the same as those 
included in report on valuation of 
dectric property, ante. ] 

The evidence in the record shows 
that “respondent’s” claimed valuation 
as of December 31, 1944, for rate base, 
on the basis of original cost depre- 
ciated, is $1,671,113.57; and on the 
basis of reproduction cost new depre- 
ciated, $2,219,353.55; the difference 
in original cost over reproduction cost 
being $548,239.98. The valuation de- 
termined by the Commission of $1,- 
557,109.57 is $114,004 less than “re- 
spondent’s” claim for original cost 
value and $662,243.98 less than the 


reproduction cost value. 


Summarizing Conclusions with Re- 
spect to Electric and Water Depart- 
ments of the Santa Fe Division of 
the New Mexico Power Company 


[11] Testimony and evidence was 
submitted to the effect that the Santa 
Fe Water and Light Company (prede- 
cessor company) was in receivership 
in the United States district court, Al- 
buquerque, New Mexico, in 1925 and 
1926, at the time of its acquisition by 


Federal Light and Traction Company, 
later merged and consolidated with the 
New Mexico Power Company, and 
that its acquisition and the circum- 
stances of that acquisition were guided 
and controlled by United States Judge 
Orie L. Phillips of that court. The 
electric and water properties of the 
Santa Fe Water and Light Company 
were appraised at that time by a com- 
petent engineer appointed by the 
court ; its books were audited by a cer- 
tified public accountant appointed by 
the court; and the acquisition cost 
was made in the light of that appraisal 
and the book records of the company. 

The electric and water departments 
of the Santa Fe Water and Light 
Company and its predecessor com- 
panies have been jointly owned since 
about 1900: The water department 
for many years prior to the acquisition 
date (May 31, 1926) was unprofit- 
able and was being carried by the elec- 
tric department. In 1925, the city of 
Santa Fe faced a water shortage which 
threatened to become acute. There 
was public agitation for the construc- 
tion of additional reservoir facilities 
at great expense, which would make 
the already lean water department that 
much leaner. It was evident that 
neither the city nor the company could 
furnish the funds for such new con- 
struction. Santa Fe Water and Light 
Company was placed in receivership 
on April 1, 1925, and its affairs there- 
after were administered by Federal 
Judge Orie L. Phillips of the United 
States district court of New Mexi- 
co. 

The court recognized the gravity of 
the situation from the public point of 
view, proclaimed a public emergency, 
and insisted that the electric depart- 

62 PUR(NS) 





NEW MEXICO PUBLIC SERVICE COMMISSION 


ment be subordinated to the more 
urgent need for water, and stated that 
“a serious and dangerous crisis con- 
fronts the city of Santa Fe as to its 
water supply and that steps should be 
taken to avert the catastrophe.” 

Thereafter, various court orders 
were issued, limiting the use of water, 
ordering meters for consumers, order- 
ing that the rivers be patrolled, limit- 
ing irrigation, prohibiting the use of 
water for washing automobiles, etc. 

The then owners of the Santa Fe 
Water and Light Company assured 
the court that they were willing to give 
up and dispose of the property, desir- 
ing only to get a fair price for it. 
Judge Phillips approved of this and 
admitted he could get a high price for 
the electric utility if separated from 
the water department. He ruled, 
however, as a matter of public policy, 
this must not be done. 

On November 2, 1925, Judge 
Phillips called a public meeting of the 
mayor and city council together with 
the influential citizens, in his court- 
room, and requested the mayor and 
council to draft a prospective ordi- 
nance for the combined water and 
electric departments, to be accepted by 
any bidder for the utilities. He in- 
sisted as a matter of public policy that 
he could not consider any offer for 
the purchase of the electric utility 
alone. He insisted that the combined 
properties go to qualified operators 
who would not only operate the water 
department in addition to the electric 
department, but would also agree to 
construct a reservoir and additional 
water service facilities to take care of 
the future growth of the city. He 
stated that the cost of this reservoir 
had been estimated by the state en- 
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gineer at $361,000, and requested th. 
city to include in its ordinance a rp. 
quirement for a performance bond 9 
$50,000 as a guaranty of prompth 
constructing this reservoir. He ap 
nounced that he had several bidderg 
for the property, including by namd 
the Federal Light and Traction Com 
pany. 

On December 22, 1925, a franchise 
drawn by the city of Santa Fe along 
the above lines was awarded to John 
David Bowles, chief engineer for the 
Federal Light and Traction Company. 
Federal Judge Phillips was present at 
the meeting of the city council which 
awarded this franchise, and expressed 
his concurrence in the action taken, 
The franchise was accepted by the 
company on February 19, 1926, at 
which time the company filed its per- 
formance bond in the amount of $50- 
000 for the construction of the Gran- 
ite Point reservoir. 


In_a separate memorandum, there 
are set forth excerpts from the local 
newspaper in Santa Fe during the 
period April 1, 1925, to February 19, 
1926, outlining in detail the events 
connected with the acquisition of this 


property. 


Electric and Water Departments 
Combined 


From the above historical sum- 
mary and from the more detailed 
memorandum referred to above, the 
following observations are made: 

(a) The transfer of the properties 
of Santa Fe Water and Light Com- 
pany to New Mexico Power Company 
was carried out under the guidance 
and control of the United States dis- 
trict court; 

(b) It was a cardinal point with 
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the court as a matter of paramount 
public interest that the two utilities 
must be bought as one in the negotia- 
tions ; 

(c) The water department could 
neither support itself nor render ade- 
quate public service as of the transfer 
date; neither could it justify the influx 
of urgently needed new capital there- 
10; 

(d) The court insisted that in the 
joint franchise to be granted to the 
inoming utility company, the electric 
department be permitted to enjoy 
arnings adequate to get a fair com- 
bined return from both departments. 


The water department at Santa Fe 
at acquisition date was not self-sup- 
porting, and this fact was fully under- 
stood and appreciated by the court. 
It is not self-supporting today, at 
which time a similar condition exists, 
and this unprofitable department again 
requires the investment of new money 
to augment and improve water service 
to the public. Any analysis of the 
situation at Santa Fe would be mean- 
ingless and distorted unless this condi- 
tion of affairs is taken into account. 


The Santa Fe Water and Light 
Company was merged into and con- 
slidated with the New Mexico Pow- 
er Company as of May 31, 1936. The 
balance sheet as of that date shows the 
following items with reference to cap- 
italization : 


Common Stock 

First Mortgage Bonds 5% 

First Consolidated Mortgage 
a. He rae eet 
Income Bonds 7% 

: Mortgage Office Building, 


Total Capitalization 


Plant and Property Investments on 


May 31, 1926, were $764,340.28, and 
Accrued Reserve for Depreciation re- 
corded on the books of the company at 
$163,805.25, leaving the Net Plant 
and Property in Service amounting to 
$600,535.03, a difference of $29,000 
plus. Write-offs in excess of $35,000 
were made by “respondent” at the 
request of the Federal Power Com- 
mission after its examination of the 
2D report filed by ’respondent” with 
the Commission the latter part of 
1939, which more than offset this 
difference. 

Evidence was also submitted in the 
nature of an exhibit comprising a copy 
of the Franchise Ordinance No. 500 
passed, adopted, and approved Decem- 
ber 22, 1925, by the city council of 
Santa Fe, New Mexico, which stip- 
ulates the terms and conditions under 
which “respondent” is required to 
operate the electric and water depart- 
ments for a period of twenty-five years. 
Section 18 of the said ordinance reads 
as follows : 

“Section 18. It is provided and 
agreed that the rates herein set forth, 
both for water and electricity, after 
the initial period of five years and 
thereafter at 5-year intervals shall 
at all times during the term of this 
franchise be subject to revision and 
readjustment upon application of 
either the city or the grantee, his suc- 
cessors and assigns, by a competent 
disinterested arbitrator to be appoint- 
ed by the then judge or judges of the 
United States district court for the 
district of New Mexico, such revised 
rates to be sufficient to give annually 
a net return of not less than 8 per cent, 
after a proper allowance for deprecia- 
tion, on the properties of the grantee, 
his successors and assigns, at the time 
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of the revision, using the Thomas ap- 
praisal of June 30, 1925, plus any ad- 
ditions and betterments as a rate base. 
Each party shall bear one-half of the 
expense of such revision and readjust- 
ment of rates. The method of revision 
and readjustment herein provided for 
shall not be construed to prevent 
revision and readjustment of rates by 
any other lawful tribunal authorized 
by the laws of the state of New Mexico 
then in force to fix, adjust, or deter- 
mine the same.” 

From the foregoing history and 


separate findings of the Commissio, 
relating to the electric and water «& 
partments of “respondent,” the Com 
mission finds that any separation 9 
electric and water departments for ratg 
base purposes would not be in the put 
lic interest. 

“Respondent” filed under date ¢ 
July 2, 1945, a letter summarizing th¢ 
reproduction cost new for establishing 
a rate base as of December 31, 1944 
segregating the electric and water de 
partments, and totaled them as a com 
bined unit as follows: 


SANTA FE DIVISION 
Summary Rate Base 
Reproduction Cost New 


Plant and Property 12-31-43 
Additions Year 1944 


Total Plant and Property 12-31-44 


Less: 
Depreciation 


Net Plant and Property 12-31-44 


Less: ai: 
Contributions for Extensions 


Add: 

Cash Working Capital 

Cash Working Capital Federal Taxes 
Cash Deposits 

Materials and Supplies 

Estimated Capital Expenditures 1945 
Going Concern Value 


Total Value for Rate Base as of 12-31-44 . 


“Respondent” filed under date of 
July 18, 1945, a letter summarizing 
the original cost for establishing a 
rate base as of December 31, 1944, 
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Water 
Department 
$2,243,556.50 
17,121.16 


Electric 
Department 
$1,171,947.10 

11,298.66 





$2,260,677.66 
184,374.50 





$1,183,245.76 
141,989.49 








$2,076,303.16 
73,189.61 


$1,041,256.27 
8,279.37 





$2,003,113.55 


13,300.00 
15,000.00 

500.00 
10,000.00 
77,440.00 





$1,032,976.90 


32,100.00 
45,000.00 
500.00 
17,000.00 
25,228.00 
200,000.00 








- $2,219,353.55 


$1,352,804.90 


$3,572,158.45 


segregating the electric and water de- 
partments, and totaled them as a con 
bined unit as follows: 
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SANTA FE DIVISION 
Summary Rate Base 
Original Cost 
Water Electric 
Department Department Total 
$1,604,491.65 $962,255.70 $2,566,747.35 
17,121.16 11,298.66 28,419.82 


$1,621,612.81 $973,554.36  $2,595,167.17 





*242,936.86 336,486.49 
$1,528,063.18 $730,617.50  $2,258,680.68 





73,189.61 8,279.37 81,468.98 
$1,454,873.57 $722,338.13  $2,177,211.70 


ish Working Capital 13,300.00 32,100.00 
ash Working Capital Federal Taxes . 45,000.00 
nic 500. 500.00 

17,000.00 

25,228.00 

200,000.00 


$1,042,166.13 








*Amount of Depreciation adjusted by $86,672.80. 


The Commission’s staff submitted tric and water departments, and to- 
its report covering the original cost taled them as a combined unit as fol- 
of “respondent’s” property for rate lows: 


base purposes, segregating the elec- 


SANTA FE DIVISION 
Summary Rate Base 
Original Cost 


Water Electric 
Department Department Total 


Plant and Property 12-31-43 $1,604,491.65 $962,255.70 $2,566,747.35 
Additions—Year 1944 17,121.16 11,296.66 28,419.82 


Total Plant and Property 12-31-44 $1,621,612.81 $973,554.36  $2,595,167.17 
end Depreciation 93,549.63 242,936.86 336,486.49 
Net Plant and Property 12-31-44 $1,528,063.18 $730,617.50 $2,258,680.68 
Contributions in Aid of Construction 73,189.61 8,279.37 81,468.98 


Total Plant and Property 12-31-44 $1,454,873.57 $722,338.13  $2,177,211.70 


Add: 

Cash Working Capital 7 47. 20,064.00 28,811.00 
Materials and Supplies . 14,772.00 27,161.00 
Allowance for Reproduction Cost as a going 


concern and other elements of value recog- 
nized by the laws of the. land 81,100.00 48,678.00 129,778.00 


Total Valuation for Rate Base $1,557,109.57 $805,852.13 $2,362,961.70 
Since the findings of the Commis- Aid of Construction, Accrued Depre- 
sion with ‘fespect to Contributions in ciation, Cash Working Capital, Ma- 
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terials and Supplies, Cash for Federal 
Taxes, Cash Deposits, Estimated 
Capital Expenditures for 1945, Going 
Concern Value, and Allowance for 
Reproduction Cost New as a Going 
Concern and Other Elements of Value 
Recognized by the Laws of the Land, 
have been treated separately for the 
electric and water departments above, 
any reference to the same items in the 
consolidated report would result in 
duplication. Comments respecting 
these items were, therefore, omitted in 
the findings of the Commission relat- 
ing to the combined property, and any 
reference to the Commission’s findings 
on said items should be reviewed in 
the treatment accorded to the electric 
and water departments separately. 
The evidence in the record shows 
that “respondent’s” claimed valuation 
as of December 31, 1944, for a rate 
base on the basis of Reproduction Cost 


New Depreciated, $3,572,158.45; the 
difference in Original Cost and Re- 
production Cost being $858,878.75. 
The valuation as determined by the 


Commission of $2,362,961.70 is 
$350,318.00 less than “respondent’s” 
claim for Original Cost value, and 
$1,209,196.75 less than the Reproduc- 
tion Cost value. 

The Commission therefore orders: 

1. That the rate base of “respond- 
ent’s” electric and water utility prop- 
erty, used and useful for rendering 
electric and water service in the Santa 
Fe division of the New Mexico Power 
Company, be and the same hereby is 
approved in the amount of $2,362,- 
961.70. 

2. That this amount be and the 
same hereby is to be considered in the 
establishment of just and reasonable 


rates for the combined electric and y 
ter utility property and the rate of» 
turn on “respondent’s” investment, 

3. That “Respondent” dispose , 
the overaccrual of Depreciation , 
Electric Utility Plant in the amount g 
$86,672.80 by debiting Account 25) 
Reserve for Depreciation of Electrig 
Plant, and crediting a similar amouyj 
to Account 271, Earned Surplus. 

4. That “Respondent” adopt ; 
straight-line method of depreciatio: 
and set up the necessary records by 
plant accounts for the electric and wa 
ter utility property of the present ac: 
crued depreciation for each plant ac 
count on or before January 1, 1946, 

5. That the depreciation records by 
plant accounts be so maintained that 
depreciation accruals added to and re- 
tirements charged against each ar- 
count shall at all times reflect the true 
condition of the accrued depreciation 
account for both water and electric 
utility property as recorded in the 
summary records of “Respondent.” 

6. That the annual allowance for 
accrued depreciation of 2.66 per cent 
on the gross value of electric property 
and 1.35 per cent on the gross value 
of water property used and useful in 
rendering electric and water service 
on a straight-line basis is fair and rea 
sonable. “Respondent” is ordered to 
set aside this amount annually until 
further ordered by the Commission. 

7. That “Respondent” submit 2 
certified copy of journal entry to the 
Commission within thirty days from 
the date of this order, certifying that 
the overaccrual of Depreciation 0 
Electric Utility Plant has been dis- 
posed of in keeping with paragraph 3 
of this order. 
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NORTH MIAMI BEACH, FLA. vy. FEDERAL W. & G. CORP. 


UNITED STATES CIRCUIT COURT OF APPEALS, FIFTH CIRCUIT 


City of North Miami Beach, Florida 


Uv 


Federal Water & Gan Corporation et al. 


No. 11469 
151 F2d 420 
October 15, 1945 


avers for review of order of Securities and Exchange Com- 
mission exempting sale of stock in subsidiary of holding com- 
pany from competitive bidding requirements ; affirmed. 


Appeal and review, § 28.1 — Conclusiveness of findings — Securities and Ex- 
change Commission — Exemption from competitive bidding. 

1. A determination by the Securities and Exchange Commission that the 
sale by a holding company of stock in a subsidiary should be exempted 
from a requirement of competitive bidding should be upheld when it is not 
shown that the evidence fails to sustain the Commission’s findings, since 
the statute authorizing review does not confer on the court any general 
supervision of the Commission or in any manner charge it with adminis- 
tering the act, but, on the contrary, provides that findings as to the facts, 
if supported by substantial evidence, shall be conclusive, p. 31. 

Consolidation, merger, and sale, § 45.1 — Exemption from competitive bidding — 

Disposal of interest in subsidiary — Objection by municipality. 

2. A municipality served by a gas utility was not shown to be aggrieved 
by an order of the Securities and Exchange Commission exempting from 
competitive bidding a sale of a holding company’s stock in the operating 
company, where the municipality was permitted to intervene and was heard 
and the Commission, after canvassing the contention that competitive bid- 
ding was required in the public interest, reached the conclusion that the 
public interest and that of investors and consumers alike was better served 
by granting the exemption, p. 31. 


> 


APPEARANCES: Allen S. Hubbard,  phia, Pa., for Securities and Exchange 

of New York city, and Forney John- Commission. 
ston, of Birmingham, Ala., for Fed- 
eral Water & Gas Corporation ; Roger 
S. Foster, Solicitor, Securities & Ex- 
change Commission, Harry G. Slater, HutcHeson, C]J.: Claiming 
Special Counsel, Securities and Ex- under § 24(a) of the Public Utility 
change Commission, and Robert N. Holding Company Act of 1935, 15 
Hislop, Attorney, Securities and Ex- USCA § 79x(a) (the act) to be ag- 
change Commission, all of Philadel- grieved by an order of the Commission 
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Circuit Judges. 
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which approved Federal Water & Gas 
Corporation’s declaration as to the sale 
proposed by it and granted it a Rule 
U-50 exception, petitioner comes here 
seeking to set the order aside and to 
obtain directions requiring competitive 
bidding. In connection with its peti- 
tion and as a part of its effort to pre- 
vent the consummation of the pro- 
posed sale by Federal, the city applied 
for and obtained from one of the 
judges of this court an order staying 
the operation of the Commission’s or- 
der until the further order of this 
court. Federal Water thereupon ap- 
peared by motion in this court to va- 
cate the stay and affirm the Commis- 
sion’s order because the petition raises 
no substantial question for review, 
and the Commission joined Federal in 
support of this motion. 

The motion set down for hearing, 
all parties appeared in open court and 
announced that the record had reached 
the court and that they were now pre- 
pared, with the consent of the court, 
to present the case on the merits. The 
consent was given, and the petition for 
review was argued and will be dis- 
posed of on its merits, without de- 
termination of the point made by 
Federal that a stay issued by one 
judge instead of by the court was both 
lacking in jurisdictional validity and 
was improvident. 

Respondent, Federal Water and 
Gas Corporation (Federal), a regis- 


tered public utility holding company, 
owns all of the common stock of 
Peoples Water & Gas Company 
(Peoples) which has senior securities 
outstanding in the hands of the public 
and is a subsidiary company of Fed. 
eral as defined in the act. Peoples js 
a gas utility company owning and 
operating facilities for the manufac. 
ture and distribution of gas in the city 
of Miami Beach and surrounding com- 
munities, including petitioner, which 
is a small municipality of 2,000 inhab- 
itants, and which furnishes only 800 
out of the 18,000 customers of Peoples 
in Florida. In addition to these 
facilities, Peoples owns and operates 
water properties in the state of 
Oregon. 

On February 10, 1943, the Com- 
mission, pursuant to § 11(b) (1) of 
the act, 15 USCA § 79k(b) (1), 
directed Federal, among other things, 
to divest itself of its interests in the 
Florida and Oregon properties of 
Peoples.’ At the same time, the Com- 
mission approved a general proposal 
by Federal looking toward the re 
quired divestment,* but Federal’s 
definitive divestment program was not 
presented to the Commission until the 
filing of the declaration which was the 
subject of the Commission’s order in 
the instant case. In such declaration, 
Federal, invoking § 12(d), 15 USCA 
§ 791(d),* of the act, proposed to sell 
its holdings of the common stock of 





1 Holding Company Act Release No. 4113, 
49 PUR(NS) 325. 

#Such proposal was submitted to the Com- 
mission pursuant to the provisions of § 11(e) 
of the act, which permit companies subject 
to the act to submit voluntary plans “or com- 
pliance with the requirements of § 11(b). 

8“Tt shall be unlawful for any registered 
holding company, by use of the mails or any 
means or instrumentalit' of interstate com- 
merce, or otherwise, to sell any security 
which it owns of any public-utility company, 
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or any utility assets, in contravention of such 
rules and regulations or orders regarding the 
consideration to be recei for such sale, 
maintenance of competitive conditions, fees 
and commissions, accounts, disclosure of in- 
terest, and similar matters as the Commission 
deems necessary or appropriate in the public 
interest or for the protection of investors or 
consumers or to prevent the ap gong of 
the provisions of this title or the rules, regu 
lations, or orders thereunder.” 
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NORTH MIAMI BEACH, FLA. 


Peoples to R. M. Sheritt for $1,111,- 
935 in cash. Under this section the 
Commission has made rules regulating 
sich sales. One of these rules, desig- 
rated as Rule U-44, prohibits the 
le by any registered holding com- 
pany of any security or any public util- 
ity company or any utility assets with 
exceptions not here relevant except 
pursuant to a declaration notifying the 
Commission of the proposed transac- 
ion and pursuant to the Commission’s 
order with respect thereto under the 
applicable provisions of the act. An- 
other of these rules, designated as 
Rule U-50, with certain exceptions, 
requires that securities of, or owned 
by, any registered holding company or 
subsidiary company be sold at com- 
petitive bidding pursuant to the pro- 
cedure therein specified. Some of the 
exceptions, as for instance, that the 
total proceeds of the sale to the issuer ® 
or vendor will not exceed $1,000,000, 
are self-operative. Others require 
specific findings by the Commission 
pursuant to application therefor. Fed- 
eral duly applied for an exception pur- 
suant to Par (a) (5) (C) of the rule 
on the ground that compliance with 
competitive bidding requirements was 
not 

“(C) necessary or appropriate in 
the public interest or for the protec- 
tion of investors or consumers to as- 
sure the maintenance of competitive 
conditions, the receipt of adequate con- 
sideration or the reasonableness of any 
fees or commissions to be paid with 
respect to sales of securities subject to 
§ 12(d) of the act.” 


v. FEDERAL W. & G. CORP. 


After public notice of Federal’s pro- 
posed private sale a public hearing was 
held on July 30 and 31, 1945. Peti- 
tioner was granted the right to inter- 
vene and was accorded full opportu- 
nity to be heard. It cross-examined the 
witnesses produced by Federal and the 
Commission, and produced witnesses 
of its own in support of its contention 
that the requested exception from com- 
petitive bidding should be denied. No 
stockholder, however, or other person 
financially interested in the sale ap- 
peared at the hearing to oppose the 
fairness of the sale price or the appli- 
cation for exception from competitive 
bidding. 

Upon completion of the public hear- 
ing the Commission on August 21, 
1945, heard oral argument at petition- 
er’s request. On September 14, 1945, 
the Commission issued its findings * 
and opinion and the order, by which 
petitioner claims to be aggrieved, and 
granting the requested exception from 
the competitive bidding requirements. 


[1, 2] The statute authorizing re- 
view does not confer on this court any 
general supervision of the Commission 
or in any manner charge it with ad- 
ministering the act. On the contrary, 
it provides that the findings of the 
Commission as to the facts if support- 
ed by substantial evidence shall be 
conclusive. The city, in its petition 
for review, does not point to, nor does 
it show, any respects in which the ev- 
idence fails to sustain the Commis- 
sion’s finding that a case for the 
exception was made out. It takes 
merely the general position that as a 





*Among them was this specific finding: 
“In the light of all these circumstances, we 
find that compliance with the competitive bid- 
ding requireliitints of paragraphs (b) and (c) 
of Rule U-50 is not necessary or appropri- 


ate in the public interest or for the protection 
of investors or consumers to assure the main- 
tenance of competitive conditions, the receipt 
of adequate consideration, or the reasonable- 
ness of fees or commissions.” 
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municipality, which with its citizens 
are consumers, it has some kind of 
absolute right to insist that the Com- 
mission refuse to recognize the excep- 
tions to public bidding which its own 
rules have laid down. The Commis- 
sion and Federal, on their part, in- 
sist that under the statute the question 
of the divestment by public holding 
companies of their interests in public 
utilities is committed by § 12(d) of 
the act to the judgment and discretion 
of the Commission under such rules, 
regulations, and orders as it may 
make. Pointing to the provision of 
the statute that the holding company 
may not sell in contravention of the 
rules of the Commission, its regula- 
tions and orders regarding the consid- 
eration to be received for such sale, the 
maintenance of competitive conditions 
and such similar matters as the Com- 
mission deems necessary or appro- 


priate in the public interest or for the 
protection of investors or consumers, 
or to prevent the contravention of this 
title or the rules, regulations or orders 
thereunder, both Federal and the 
Commission insist that the effort of 
petitioner here is to have this court 
put itself in the position of, and exer- 
cise the jurisdiction the statute accords 
to, the Commission. 

We agree. A careful consideration 
of the opinion of the Commission, in 
the light of the record made, leaves 
in no doubt that petitioner does not 
show itself aggrieved in any manner 
by the proceedings, the findings, or the 
order of the Commission. With the 
utmost consideration for petitioner's 
claims, Commission allowed it to in- 
tervene, extended it full opportunity 
to present evidence and to argue its 
position. In its findings,® it painstak- 


gingly and carefully canvassed petition- 





§“North Miami Beach is the location of 
the gas manufacturing plant and most of the 
gas storage facil:ties of Peoples. However, 
this community has a population of only ap- 
proximately 2,000 persons, and less than 800 
of the approximately 18,000 customers served 
by Peoples in Florida are located there. 
North Miami Beach urges, in brief, that it 
has not been given an adequate opportunity 
to compete for the acquisition of the proper- 
ties of Peoples located in the state of Flor- 
ida. It states that Federal has been unwill- 
ing to allow the city to make engineering 
examinations and other necessary inspections 
prior to a determination by it of an appro- 
priate price for such properties. The city 
represents that it has just recently learned 
of the fact that Federal must dispose of its 
interests in the Florida properties. 

“The record indicates that C. T. Chenery, 
president of Federal, and his associates, 
negotiated over a period of several months 
with some seven separate groups of persons 
for the sale of Federal’s interests in Peoples. 
Representatives of the city of Miami Beach, 
Florida, constituted one of these seven groups. 
A contract was in fact executed between Fed- 
eral and Miami Beach, but was not consum- 
mated because of the failure of Miami Beach 
at popular referendum to obtain the necessary 
authority. It is represented that the price 
proposed to be paid by Sherritt, the result 
of some four months of arm’s-length nego- 
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tiation, is the highest price offered Federal 
by any group. Federal’s total expenses, in 
cluding legal fees, are estimated at $2,500, 
and no underwriting fees or commissions are 
involved. 

“In considering the competitive bidding re- 
quirements of Rule U-50 as they would ap 
ply to this case, a number of difficulties pre- 
sent themselves. Representatives of North 
Miami Beach admit that they cannot bid di- 
rectly for securities and that any acquisition 
by that community must be an acquisition of 
physical properties. While it is suggested by 
these representatives, without detailed elabo- 
ration, that there are, or may be, individuals 
who are willing to bid on behalf of North 
Miami Beach for securities and subsequently 
sell the physical properties to North: Miami 
Beach, there is no indication that this would 
be done. Moreover, it appears that the com- 
mon stock of Peoples, even after consumma- 
tion of the sale of the Mississippi properties 
and the improvements in its capital struc- 
ture that will be made in connection there- 
with, would not be suitable for distribution 
to the general public. There remains an ex- 
cessive amount of debt, and no dividends will 
be payable on the stock until the funded debt 
of Peoples is reduced to 50 per cent of net 
property. Moreover, Peoples will still own 
gas properties in Florida and water propet- 
ties in Oregon, with no os, relation- 
ship whatsoever between them. hese fac- 
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e’s contentions that competitive 
bidding was “required in the public 
interest or for the protection of in- 
yestors Or consumers to assure the 
maintenance of competitive condi- 
tions,” and as carefully pointed out 
that this was not so, and that on the 
contrary the public interest and that of 


investors and consumers alike was 
better served by granting Federal’s 
application for sale without competi- 
tive bidding. 

The findings of the Commission are 
approved. Its order is 

Affirmed. 





NEW YORK SUPREME COURT, APPELLATE DIVISION, 
THIRD DEPARTMENT 


Staten Island Edison Corporation 


Milo R. Maltbie et al. 


270 App Div 55, 58 NY Supp2d 818 
November 4, 1945 


PPEAL from judgment dismissing complaint in suit to re- 
A strain enforcement of Commission orders reducing electric 
rates; reversed. For decision by lower court, see (1945) — 


Misc —, 60 PUR(NS) 362, 57 NY Supp2d 515. 


Injunction, § 51 — Motion to dismiss complaint — Presumption as to allegations 
— Defense contained in answer. 
1. Allegations in a complaint for injunction must be taken as established 





tors would have some tendency to limit the 
number of potential purchasers if competitive 
bidding were required. Sherritt has testified 
that he will proceed with the sale of the 
Oregon properties, now being negotiated by 
Peoples with a public authority organized 
to acquire them, and has agreed to purchase 
= ga subject to the restriction on divi- 
ends. 

“If the only argument before us were the 
claim that the seller has already agreed to 
sell to a particular buyer at a price which 
the seller considers to be the best obtainable, 
we should insist upon compliance with the 
competitive bidding requirements of Rule 

-50, since that rule is intended to insure, 
among other things, that the fullest competi- 
lve opportunities are afforded by sellers to 
Prospective buyers. We have, however, 
given weight to the circumstances mentioned 
above, including the fact that the price is 
close to the $1,000,000 level, below which an 


[3] 


exception from competitive bidding is auto- 
matically granted; the fact that competitive 
bidding would be complicated by the pending 
negotiations for sale of the Oregon proper- 
ties and by the dividend restriction on the 
stock of Peoples; and the fact that the ci 
of North Miami Beach, which claims that it 
has had inadequate opportunity to bid, would 
be unable to bid on the stock, and has been 
unable to supply any satisfactory assurance 
that it could finance the acquisition of the 
Florida properties. 

“In the light of all these circumstances, we 
find that compliance with the competitive 
bidding requirements of paragraphs (b) and 
(c) of Rule U-50 is not necessary or appro- 
priate in the public interest or for the pro- 
tection of investors or consumers to assure 
the maintenance of competitive conditions, the 
receipt of adequate consideration, or the rea- 
sonableness of fees or commissions.” 
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facts when a motion by defendants for judgment on the pleadings is based 
on the ground that a review by certiorari is the exclusive remedy of the 
plaintiff, and defenses contained in the defendants’ answer may not be con- 
sidered, p. 35. 


Injunction, § 28 — Against rate reduction order — Allegation of confiscation — 
Availability of certiorari. 
2. A complaint by a public utility company alleging that an order of the 
Commission reducing temporary and permanent rates is confiscatory states 
facts entitling the company to maintain an action in equity for injunction, 
notwithstanding the existence of a doubtful remedy at law by a certiorar; 
proceeding to review the order, in which proceeding the court could not 
substitute its judgment upon the facts for that of the Commission, p. 35. 


Injunction, § 16 — Adequacy of remedy at law. 
3. A remedy at law must be sufficient, full, and complete, and efficient to 
the attainment of the ends of justice, in order to preclude the granting of 
relief by a court of equity, p. 35. 


Injunction, § 13 — Protection of constitutional rights — Administrative remedies. 
4. A litigant alleging violation of constitutional rights of property should 
not be turned out of court with the curt admonition that he must sub- 
mit his grievance to the mercy of administrative officials, nor should the 
court confess its inability to comprehend and intelligently decide the issues 
involved, where confiscation is alleged ; it does not limit or impair any use- 
ful function of the Commission for the court to pass upon such a charge, 
p. 35. 


Injunction, § 2 — Grounds for denial — Time necessary for trial. 
5. The court should not decline to take jurisdiction of an action for injunc- 
tion to restrain enforcement of a Commission rate order alleged to be con- 
fiscatory, and try the issues, because of the length of time necessary for 


trial, p. 35. 
(Hitt, P. J., concurs in separate opinion; BREwsTeR and Foster, JJ., dissent.) 


* 


Before Hill, P. J., and Heffernan, 
Brewster, Foster, and Lawrence, JJ. 


APPEARANCES: Naylon, Foster & 
Shepard, of New York city (Jackson 
A. Dykman, of Brooklyn, and Ed- 
mund B. Naylon, Royal F. Shepard, 
and George Foster, Jr., all of New 
York city, of counsel), for appellant ; 
Philip Halpern, of Albany (George 
H. Kenny and Samuel R. Madison, 
both of Albany, on the brief), for de- 
fendants; Ignatius M. Wilkinson, 
Corporation Counsel, of New York 
city (Francis J. Bloustein and Harry 
Hertzoff, both of New York city, of 
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counsel), for city of New York, 
amicus curiae. 


HEFFERNAN, J.: Plaintiff, a cor- 
poration engaged in the production, 
purchase, distribution, and sale of 
electricity throughout Staten Island 
in the borough and county of Rich- 
mond, is appealing from orders of the 
Albany special term of the supreme 
court (Elsworth, J.) which (1) 
granted defendants’ motion for judg- 
ment on the pleadings dismissing the 
complaint under rule 112 of the Rules 
of Civil Practice; (2) denied plain- 
tiff’s motion for a temporary injune- 
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tion; and (3) denied plaintiff's mo- 
tion to strike out the separate defenses 
contained in the answer and from the 
judgment entered thereon. 

On November 10, 1936, defendants 
instituted an investigation of the ac- 
counts and records of plaintiff. A 
year later the proceeding was broad- 
ened to include an investigation of 
plaintiff's rates and charges. While 
the investigation was in progress de- 
fendants, on May 27, 1943, ordered 
the establishment of temporary rates 
pursuant to § 114 of the Public Serv- 
ice Law. 

Plaintiff instituted an action in 
equity to restrain enforcement of the 
order prescribing temporary rates. 


On motion of defendants the special 
term dismissed the complaint for fail- 
ure to state a cause of action and for 
want of jurisdiction. This court (267 


App Div 72, 52 PUR(NS) 166, 45 
NY Supp2d 337) and the court of 
appeals ([1944] 292 NY 611, 55 NE 
2d 376) upheld the judgment of dis- 
missal. 

Our court did not base its decision 
on the ground “that certiorari was the 
exclusive remedy and that a suit in 
equity would not lie” as asserted in 
the brief of defendants’ counsel. Our 
judgment was placed solely on the 
ground that no question of confiscation 
can arise in a case involving only 
temporary rates because of the recoup- 
ment provisions of the temporary rate 
statute. 

The temporary rates have been in 
effect since August 1, 1943. 

On June 19, 1945, defendants made 
an order prescribing final rates to be 
charged by plaintiff for electric serv- 
ices furnished to its consumers on and 
after July 1, 1945. The effective date 


of the order was later extended to 
September 10, 1945. 

Plaintiff then instituted the present 
plenary action in equity in which it 
seeks a judgment permanently enjoin- 
ing the enforcement of the temporary 
and final rate orders on the ground 
that its property is being taken with- 
out just compensation through the 
imposition of rates which are confis- 
catory. 

[1] The special term granted de- 
fendants’ motion for judgment on the 
pleadings on the ground that a review 
by certiorari under Art 78 of the 
Civil Practice Act is the exclusive 
remedy of plaintiff. On such a motion 
the allegations in the complaint must 
be taken as established facts. The de- 
fenses contained in defendants’ answer 
may not be considered. Lipkind v. 
Ward (1939) 256 App Div 74, 8 
NY Supp2d 832. 

[2-5] The principal question before 
us in this case is the sufficiency of the 
complaint. Do the facts alleged in 
that pleading entitle plaintiff to main- 
tain this action or must it have re- 
course to a certiorari proceeding to 
redress its alleged grievances? 

It is not necessary to discuss the 
allegations contained in the complaint 
other than to say that it specifically 
and unequivocally charges that the 
temporary and permanent rates pre- 
scribed by defendants are confiscatory. 
As to that issue plaintiff contends 
that it is entitled to the exercise of the 
independent judgment of the court as 
to the law and the facts and that the 
remedy by certiorari is inadequate. 

So far as our research goes the 
question for decision here has never 
been directly passed upon by this court 
or the court of appeals. We referred 
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to it in People ex rel. Pennsylvania 
Gas Co. v. Public Service Commis- 
sion, 211 App Div 253, PUR1925C 
608, 207 NY Supp 599, and again in 
New Rochelle Water Co. v. Maltbie 
(1936) 248 App Div 66, 15 PUR 
(NS) 32, 289 NY Supp 388. 

In rate regulation the Public Serv- 
ice Commission acts in a legislative 
capacity. Brooklyn Union Gas Co. v. 
Maltbie (1935) 245 App Div 74, 9 
PUR(NS) 153, 281 NY Supp 233. 
The Commission is a creature of the 
legislature and is its alter ego in rate 
making. International R. Co. v. Pub- 
lic Service Commission, 226 NY 474, 
PURI9I19F 355, 124 NE 123; People 
ex rel. Joline v. Willcox (1908) 129 
App Div 267, 113 NY Supp 861, af- 
firmed (1909) 194 NY 383, 87 NE 
517; Prentis v. Atlantic Coast Line 
Co. (1908) 211 US 210, 53 Led 150, 
29 S Ct 67. 

A review in certiorari of defend- 
ants’ orders will not give plaintiff 
adequate relief. In such a proceeding 
we cannot substitute our judgment 
upon the facts for that of the Commis- 
sion. We review only questions of 
law and do not examine the facts 
further than to determine whether 
there was substantial evidence to sus- 
tain the determination. New Rochelle 
Water Co. v. Maltbie, supra. 


We are convinced that a utility may 
maintain an action in equity in this 
state for relief against confiscation 
resulting from an order of defendants. 
It is not enough to bar equitable relief 
that a doubtful remedy at law exist. 
Such remedy must be adequate to 
afford full redress, both in respect to 
the final relief sought and the mode of 
obtaining it. In order to preclude the 
granting of relief by a court of equity 
62 PUR(NS) 


the remedy at law must be sufficient, 
full and complete, and efficient to the 
attainment of the ends of justice. 

Where constitutional rights of prop- 
erty are involved a litigant should not 
be turned out of the Supreme Court 
with the curt admonition that he must 
submit his grievance to the mercy of 
administrative officials. Neither 
should the court confess its inability to 
comprehend and intelligently decide 
the issues involved where confiscation 
is alleged. It does not limit or impair 
any useful function of the Commission 
for the court to pass upon such a 
charge. If, after a trial, the court 
should adjudge that the rate fixed by 
defendants is confiscatory it does not 
fix the rate; it merely suspends en- 
forcement of the confiscatory rate and 
remands the matter to defendants for 
the prescription of a new rate. 

The novel argument is made that 
the Supreme Court should decline to 
take jurisdiction of the cause and try 
the issues because of the length of time 
necessary for trial. The time element 
should not deter the court in the per- 
formance of its duty. 


It must be kept in mind that the 
only question for determination on 
this appeal is the sufficiency of the 
complaint. From the allegations of 
that pleading and the inferences to be 
drawn therefrom we hold that it is 
sufficient to give appellant its day in 
court. We express no view as to the 
procedure to be followed at the trial 
That problem is for the trial court. 

It would serve no useful purpose to 
attempt to analyze the numerous cases 
pressed upon our attention by couns¢l 
for the interested parties. No case is 
cited to sustain the proposition that 4 
rate determination may not be a 
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tacked and annulled in a court of 
equity if the utility can show that con- 
stitutional requirements have been 
ignored. Where confiscation is al- 
leged, as in the case before us, the 
utility is entitled to an independent 
investigation of the facts by a court in 
a plenary suit in equity. 

The constitutionality of an act of 
the legislature is reviewable in a court 
of equity. “The Public Service Com- 
mission is the delegate of the legisla- 
ture; and regulation by the one is reg- 
ulation by the other.” International 
R. Co. v. Public Service Commission, 
supra [226 NY 474, PURI919F at 
p. 358, 124 NE at p. 124]. If an act 
of the legislature is reviewable in the 
courts certainly the act of its delegate 
is likewise reviewable. 

Defendants contend that the case of 
People ex rel. Consolidated Water 
Company of Utica v. Maltbie (1937) 
275 NY 357, 20 PUR(NS) 375, 9 
NE2d 961, is decisive of the question 
involved here. We do not so inter- 
pret that decision and certainly the 
United States Supreme Court did not 
when the case reached that tribunal. 
(1938) 303 US 158, 82 L ed 724, 22 
PUR(NS) 136, 58 S Ct 506, 507. 
In dismissing the suit the court said: 
“1. Appellant contends that it is en- 
titled to the exercise of the independ- 
ent judgment of a court as to the law 
and the facts with respect to the issue 
of confiscation, and that such a review 
has not been accorded because of the 
limitations imposed by the state prac- 
tice in certiorari proceedings. 275 
NY at p. 370. Appellant has no 
standing to raise this question as ap- 
pellant itself sought review by cer- 
tiorari arfd has not invoked the plenary 
jurisdiction of a court of equity and 


it does not appear that this remedy ts 
not available under the state law. 
People ex rel. Pennsylvania Gas Co. v. 
Public Service Commission, 211 App 
Div 253, 256, PUR1925C 608, 207 
NY Supp 599 [601]; New Rochelle 
Water Co. v. Maltbie (1936) 248 
App Div 66, 70, 15 PUR(NS) 32, 
289 NY Supp 388 [392].” (Em- 
phasis supplied. ) 

In the case last cited the court of 
appeals was dealing with a certiorari 
proceeding and not with the right toa 
plenary action in equity. The relator 
in that case was reviewing the de- 
termination of defendants under Art 
78 of the Civil Practice Act and not by 
a suit in equity. ‘When a litigant has 
available both the remedy of certiorari 
and a cause of action in equity and 
elects to proceed in certiorari he is re- 
stricted to the limited review provided 
therein. 

In the case at bar plaintiff has elect- 
ed to invoke the aid of a court of 
equity. In our judgment it is entitled 
to do so. 

The orders and judgment appealed 
from should be reversed on the law 
and facts, with costs to appellant, the 
four separate defenses contained in 
defendants’ answer are stricken out 
and plaintiff's motion for a temporary 
injunction is granted on condition that 
plaintiff file an appropriate bond to 
protect all persons in the event that the 
relief sought in this action should be 
ultimately denied. The form and suf- 
ficiency of the bond shall be approved 
by a justice of this court. 

Orders and judgment appealed from 
reversed, on the law and facts, with 
costs to appellant, the four separate 
defenses contained in defendants’ 
answer are stricken out and plaintiff's 


62 PUR(NS) 





NEW YORK SUPREME COURT 


motion for a temporary injunction is 
granted on condition that plaintiff file 
an appropriate bond to protect all per- 
sons in the event that the relief sought 
in this action should be ultimately 
denied. The form and sufficiency of 
the bond shall be approved by a justice 
of this court. 


Hill, PJ., and Heffernan and Law- 
rence, JJ., concur. 


Hill, JP., concurs in a separate 
opinion. 

Foster, J., dissents in an opinion in 
which Brewster, J., concurs. 


Hitt, PJ. (concurring): The Su- 
preme Court of the United States is 
the final authority as to confiscation 
and the taking of private property for 
public use without due process and 
compensation. Appellant seeks to 


raise these issues by a suit in equity, 
asserting that rates fixed by the Com- 
mission are confiscatory, and that its 
property will be taken without due 
process, in violation of the Fourteenth 


Amendment. The Public Service 
Commission contends that resort may 
not be had to equity as the state, they 
say, has provided a remedy and review 
by law, Art 78, Civil Practice Act. 
Counsel seem to agree that as of 
1920 (Ohio Valley Water Co. v. Ben 
Avon, 253 US 287, 64 L ed 908, 
PURI1920E 814, 815, 40 S Ct 527, 
528) this suit might have been main- 
tained. Of this there is no question, as 
the prevailing opinion says: “The 
order here involved prescribed a com- 
plete schedule of maximum future 
rates and was legislative in character. 
(Citations.) In all such cases, if the 
owner claims confiscation of his prop- 
erty will result, the state must provide 
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a fair opportunity for submitting that 
issue to a judicial tribunal for deter. 
mination upon its own independent 
judgment as to both law and facts: 
otherwise the order is void because in 
conflict with the due process clause, 
Fourteenth Amendment. (Cita- 
tions. )” 

It is asserted by counsel for the 
Commission that the Ben Avon doc. 
trine, supra, has been repudiated by 
the Supreme Court of the United 
States, and that such repudiation “was 
foreshadowed” in the concurring opin- 
ion of Justice Brandeis in St. Joseph 
Stock Yards Co. v. United States Jf 
(1936) 298 US 38, 80 L ed 1033, 14 
PUR(NS) 397, 404, 56 S Ct 720, 
726. In that case the prevailing opin- 
ion was written by Chief Justice 
Hughes. He discusses the constitu- § 
tional limits as to rate making, and the 
prohibition concerning the taking of 
private property for a public use with- 
out due process and just compensa- 
tion, and says that when the legisla- 
ture acts directly, it is subject “to ju- 
dicial scrutiny and determination in 
order to prevent the transgression of 
these limits of power,” and that a 
legislative agent is subject to the same 
constitutional limitation; “legislative 
agencies, with varying qualifications, 
work in a field peculiarly exposed to 
political demands. Some may be ex- 
pert and impartial, others subservient. 
It is not difficult for them to observe 
the requirements of law in giving a 
hearing and receiving evidence. But 
to say that their findings of fact may 
be made conclusive where constitution- 
al rights of liberty and property are it- 
volved, although the evidence clearly 
establishes that the findings are wrong 
and constitutional rights have been in- 
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yaded, is to place those rights at the 
mercy Of administrative officials and 
sriously to impair the security inher- 
ent in our judicial safeguards.” 
Earlier in the opinion, and citing the 
Ben Avon Case, [supra,] among 
others, he says: “Here a large cap- 
ital investment is involved and the 
main issue is as to the alleged confisca- 
tion of that investment. A prelim- 
inary question is presented by the con- 
tention that the district court, in the 
presence of this issue, failed to exer- 
cise its independent judgment upon 
the facts.” This was held to be error. 
§ In a concurring opinion Justice Bran- 
deis says: “Like the lower court, I 
think no good reason exists for mak- 
ing special exception of issues of fact 
bearing upon a constitutional right,” 
and Justices Stone and Cardozo con- 
s curring say: “We think the opinion 
4 of Mr. Justice Brandeis states the law 


as it ought to be, though we appre- 
ciate the weight of precedent that has 


now accumulated against it.” Such 
was the discussion which, according to 
the Commission’s counsel, “fore- 
shadowed” the abandonment of the 
Ben Avon doctrine. Two years later 
United Gas Pub. Service Co. v. Texas 
came before the court. (1938) 303 
US 123, 82 L ed 702, 22 PUR(NS) 
113, 124, 133, 135, 58 S Ct 483, 491. 
In regard to that case the Commis- 
sion’s counsel says: “The Ben Avon 
doctrine was reduced to an absurd- 
ity.” The opinion there was written 
by Chief Justice Hughes. He dis- 
cussed the contention of the appellant 
that in the trial in the Texas court, 
state statutes and decisions were not 
observed and stated that it was not the 
function gf the Supreme Court to de- 
cide local questions but only to deal 
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with the claimed violation of Federal 
rights; “as to the requirement of due 
process under the Federal Constitu- 
tion, appellant contends that it was 
denied the independent judicial judg- 
ment upon the facts and law to which 
it was entitled (citing the Ben Avon 
Case, inter alia). The proceeding in 
the state court undoubtedly purported 
to afford an independent judicial re- 
view.” This was concurred in by 
Justice Brandeis and the justices who 
concurred with him in the St. Joseph 
Case, supra. The dissenters here 
were Justices McReynolds and Butler. 
Their opinion states: “Mr. Justice 
Butler and I are of opinion that the 
judgment under review should be re- 
versed. We adhere to the doctrine 
announced in Ohio Valley Water Co. 
v. Ben Avon, 253 US 287, 289, 64 
L ed 908, PUR1920E 814, 40 S Ct 
527, 528, and often reaffirmed.” The 
reason for their dissent was the failure 
of the Texas court to furnish an “‘ad- 
equate opportunity to submit the law 
and facts relevant to the controversy 
to a fair judicial tribunal for deter- 
mination according to its own inde- 
pendent judgment.” The prevailing 
opinion found that an independent re- 
view was provided, and also re- 

affirmed the Ben Avon doctrine. 
Counsel for the Commission asserts 
that the repudiation of the Ben Avon 
doctrine “was completed” in Texas R. 
Commission v. Rowan & Nichols Oil 
Co. (1940) 310 US 573, 84 L ed 
1368, 60 S Ct 1021, 1023. In that 
suit the protection of the Fourteenth 
Amendment was invoked in connec- 
tion with an oil proration order made 
by the Texas Railroad Commission, 
which affected the respondents’ oil 
wells. A Texas statute permitted the 
62 PUR(NS) 
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Railroad Commission to regulate the 
amount of oil which a well might pro- 
duce. This was fixed at 2.32 per cent 
of its “hourly potential.” There were, 
however, marginal wells of small pro- 
duction which, if their productive 
capacity was limited to the per cent 
named, would have to be abandoned. 
The statute dealing with these per- 
mitted the Commission to abandon the 
hourly formula and allow a production 
up to 20 barrels a day from each well. 
Under the percentage formula, the 
more productive wells averaged only 
about 22 barrels a day. The unfairness 
of this was the basis of the litigation. 
The opinion states that the divergent 
claims of the well owners pre- 
sent “as thorny a problem as has chal- 
lenged the ingenuity and wisdom of 
legislatures. In Texas, accord- 
ing to conventional doctrine, the hold- 


er of an oil lease ‘owns’ the oil in place 


beneath the surface. But 
equally recognized is the ‘rule of cap- 
ture’ which subjects the lessee’s inter- 
est to his neighbors’ power to drain 
his oil away. Each leasehold- 
er, that is to say, is at the mercy of all 
those who adjoin him, since oil is a 
fugacious mineral, the movements of 
which are not confined by the artificial 
boundaries of surface tracts.” The 
statute was assailed because the state 
courts were not permitted to exercise 
an independent judgment on what 
was “reasonable” in connection with 
the proration order. Chief Justice 
Hughes and Justice McReynolds con- 
curred in the dissenting opinion by 
Justice Roberts, who favored a re- 
versal because the decision did not 
apply the principles “found in the 
opinion of Mr. Justice Brandeis, writ- 
ten for a unanimous court, in Thomp- 
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son v. Consolidated Gas Utilities 
Corp. (1937) 300 US 55, 81 L ed 
510, 57 S Ct 364 .” The ap- 
plicability of this precedent to the 
issues here presented arises because 
the Texas decisions “do not make 
clear whether the local courts may 
exercise an independent judgment of 
what is ‘reasonable.’” Texas R. 
Commission v. Rowan & Nichols Oil 
Co. (1940) 311 US 614, 615, 85 L ed 
390, 61 S Ct 66, The decision in- 
volves the Fourteenth Amendment, 
but the issues are dissimilar to those 
in a rate case. Highly technical train- 
ing is required to determine the infil- 
tration probabilities of the “fugacious” 
oil, as to which a jury of laymen would 
be less qualified to judge than as to 
the value of structures and cost of 
equipment used in the distribution of 
oil, gas, or water. 

In New York ex rel. Consolidated 
Water Co. of Utica v. Maltbie (1938) 
303 US 158, 82 L ed 724, 22 PUR 
(NS) 136, 137, 58 S Ct 506, 507, 
which went through this court 
([1935] 245 App Div 866, 282 NY 
Supp 412) and was passed upon by the 
court of appeals ([1937] 275 NY 
357, 20 PUR(NS) 375, 9 NE2d 
961), a petition for certiorari was dis- 
missed by the Supreme Court. The 
per curiam opinion states in part: 
“Appellant contends that it is entitled 
to the exercise of the independent judg- 
ment of a court as to the law and the 
facts with respect to the issue of con- 
fiscation, and that such a review has 
not been accorded because of the lim- 
itations imposed by the state practice 
in certiorari proceedings. Ap- 
pellant has no standing to raise this 
question as appellant itself sought re- 
view by certiorari and has not invoked 
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the plenary jurisdiction of a court of 
guity and it does not appear that this 
remedy is not available under the state 
hw. (Citations.)” The foregoing 
pears the construction that as appellant 
chose the alternative review under Art 
78, Civil Practice Act, it might not be 
heard to complain because there had 
been no independent review in the 
state courts of the issues of fact and 
law. An inverse inference is permis- 
sible that a review by a plenary suit 
in equity would have been proper, had 
not the alternative course been taken. 
Until the Supreme Court of the 
United States more definitely dis- 
avows the long line of precedents, the 
law on the subject should be regarded 
as settled. Under Art 78, Civil Prac- 
tice Act, our courts do not exercise in- 
dependent judgment as to law and 
facts. 


The order and judgment should be 
reversed. 


Foster, J. (dissenting): The ap- 
pellant in this case asserts that rates 
established by the Public Service Com- 
mission amount to confiscation, and 
seeks to enjoin their enforcement by a 
suit in equity. Its complaint has been 
dismissed, and this appeal from the or- 
der of dismissal presents the funda- 
mental question of whether it may sue 
in equity for an injunction, or whether 
its sole and exclusive remedy is a cer- 
tiorari proceeding under Art 78 of the 
Civil Practice Act. 

Obviously this is an important ques- 
tion in the field of public utility reg- 
ulation. It is a simple matter to al- 
lege confiscation in any rate matter, 
and if such an allegation is sufficient 
to invoke the jurisdiction of equity 
then the way is open for separate trials 
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of the same issues in every rate case; 
first before the Commission, and later 
at an equity term of the Supreme 
Court. Something rather extraordi- 
nary is required to justify a procedure 
so protracted and cumbersome. 

Appellant’s case is built on the 
major premise that a review in cer- 
tiorari is too limited to give relief. 
On issues of fact a review of this 
character has been so limited by judi- 
cial decisions that a determination by 
the Public Service Commission must 
be confirmed if there is substantial evi- 
dence in the record to sustain it. 
People ex rel. Municipal Gas Co. v. 
Public Service Commission, 224 NY 
156, PUR1918F 781, 120 NE 132; 
Municipal Gas Co. v. Public Service 
Commission, 225 NY 89, PUR1919C 
364, 121 NE 772; New Rochelle 
Water Co. v. Maltbie (1936) 248 App 
Div 66, 15 PUR(NS) 32, 289 NY 
Supp 388. Such a determination may 
not be set aside even though it is 
against the weight of evidence. 
People ex rel. New York & Q. Gas 
Co. v.. McCall, 219 NY 84, PUR 
1917A 553, 113 NE 795, Ann Cas 
1916E 1042. 

Curiously enough the statute, sup- 
posed to provide a comprehensive 
scheme for review by certiorari, im- 
poses no such limitation. Article 78, 
§ 1296, subds. 6 and 7, Civil Prac- 
tice Act. Ordinarily when there has 
been a hearing pursuant to statutory 
direction, and such is the case here, 
Public Service Law, § 72, the review- 
ing court may not only determine 
whether there was competent proof of 
all the facts necessary to make the de- 
termination, but it may also set aside 
the determination if it finds that it 
was against the weight of evidence. 
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These same provisions, in almost 
identical language, were a part of the 
Code of Civil Procedure (§ 2140, 
subds. 4 and 5). 

Equally curious is the fact that the 
courts of this state have never vouch- 
safed any full explanation of why the 
statute has been ignored. The precise 
point was raised in the McCall Case, 
supra, but, beyond referring to some 
authorities which held generally that 
a reviewing court may not substitute 
its judgment for that of the quasi 
judicial agency, the point was not ful- 
ly discussed or explored. I assume 
that in all probability the complete ex- 
planation rests upon our divided sys- 
tem of governmental powers and re- 
sponsibilities. The Public Service 
Commission is merely an arm of the 
legislature, acting in a legislative 
capacity, and in this capacity it is the 
alter ego of the legislature. Brooklyn 
Union Gas Co. v. Maltbie (1935) 245 
App Div 74,9 PUR(NS) 153, 281 
NY Supp 233; International R. Co. 
v. Public Service Commission, 226 
NY 474, PURI919F 355, 124 NE 
123. The fact that it also acts in a 
judicial manner in prescribing rates, 
and its decisions are therefore review- 
able by certiorari, does not alter the 
fact that fundamentally its function is 
legislative. The courts have never 
assumed the power to set aside a leg- 
islative enactment on the ground it 
was against the weight of evidence. 
They have invariably applied a basic 
principle of constitutional law that an 
act of the legislature, within its prop- 
er field, will not be invalidated if 
there are any reasonable grounds to 
support it. As applied to a legisla- 
tive finding on a question of fact sub- 
stantial evidence would furnish such 
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reasonable grounds. This, I think, is 
the genesis of the substantial evidence 
rule as applied to administrative 
agencies exercising legislative func- 
tions. Nevertheless, in defining the 
scope of certiorari the legislature, it- 
self, has apparently waived the appli- 
cation of this constitutional principle, 
and had the courts assumed all of the 
powers granted by the legislature un- 
der Art 78 of the Civil Practice Act, a 
review of that character would be as 
broad as any litigant could desire. 
Doubtless they have not done so be- 
cause to do so in many cases, where 
only debatable issues exist, would con- 
stitute an invasion of the legislative 
sphere. 

I have adverted to these fundamen- 
tal, perhaps elementary, matters, be- 
cause in my opinion they have a deci- 
sive influence on the question before 
us. Rate making is an exercise of the 
police power and therefore a legisla- 
tive function. An integral part of this 
function is the ascertainment of values. 
The Public Service Commission has 
made a decision on these matters rela- 
tive to appellant’s case. This decision 
is entitled to exactly the same effect 
as an act of the legislature. Helfrick 
v. Dahlstrom Metallic Door Co. 
(1931) 256 NY 199, 176 NE 141. 
Under firmly accepted principles of 
constitutional law it may not be in- 
validated if there are reasonable 
grounds to support it. Or to put it 
another way, it may not be declared 
confiscatory if there is substantial evi- 
dence to sustain it. The logic of this 
view is inevitable because even if there 
is substantial evidence both ways then 
the issue is merely debatable, and the 
final choice must rest with the agency 
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which exercises the legislative func- 
tion. 

Certiorari permits an independent 
review as to the only factual ques- 
tion a court may be concerned with 
when a legislative decision, arrived at 
in a quasi judicial manner is chal- 
lenged as being unconstitutional. I 
venture to say that equity could do no 
more. Of course if the decision was 
a direct act of the legislature then it 
might be reviewed in equity, but since 
it is the result of a quasi judicial pro- 
ceeding then certiorari is the proper 
remedy, but in either instance the 
fundamental constitutional issue is the 
same and must be met with the same 
test. The form of the complaint, or 
any rule of practice applied in con- 
struing a complaint in ordinary cases, 
cannot be used to evade these basic 
principles. 

The Federal cases which have been 
cited to sustain the proposition that 
the state must provide a fair opportu- 
nity for submitting the issue of con- 
fiscation to a judicial tribunal for de- 
termination upon its own independent 
judgment are not inconsistent with 
this view. Ohio Valley Water Co. 
v. Ben Avon, 253 US 287, 64 L ed 
908, PUR1920E 814, 40 S Ct 527; 
Bluefield Water Works & Improv. Co. 
v. West Virginia Pub. Service Com- 
mission, 262 US 679, 67 L ed 1176, 
PUR1923D 11, 43 S Ct 675. In 
these cases the court did not define 
the meaning of “independent judg- 
ment,” and it does not necessarily fol- 
iow from the use of this expression 
that a trial de novo-on the facts was 
meant. There is another construction, 
wholly plausible, to be drawn there- 
from: ‘That the court merely intend- 
ed to hold the judicial power supreme 


in cases involving the constitutional 
issue of confiscation. But this issue 
does not always take the same form, 
and this distinction makes a consider- 
able difference as to the manner in 
which the judicial power shall be as- 
serted. In cases of the character be- 
fore us the issue of confiscation is not 
an issue of opinion as to values so as 
to require a separate trial in another 
forum to see whether a different con- 
clusion might be reached. It runs 
only to the question of whether the 
legislature, or the legislative agency, 
as the case may be, had a reasonable 
basis to support its decision, and, as 
heretofore indicated, the substantial 
evidence rule is a sufficient test to ap- 
ply to that question. Certainly this 
court in a review by certiorari has 
power to determine such an issue up- 
on its own independent judgment. A 
review of this character does not vio- 


late the due process clause of the Fed- 
eral Constitution, Amendment Four- 
teen, and in this state is the exclusive 
remedy for a review of quasi judicial 


decisions. People ex rel. Consolidated 
Water Co. of Utica v. Maltbie (1937) 
275 NY 357, 20 PUR(NS) 375, 9 
NE2d 961. The fact that in other 
states, and under the Federal prac- 
tice, a suit in equity might be resorted 
to for the same purpose is of no con- 
sequence here. 

The contrary view must necessarily 
rest upon the theory that a court of 
equity has some infallible standard of 
accuracy as to values, a breach of 
which impairs appellant’s constitution- 
al rights. I know of no such stand- 
ard. Values are not absolute, and 
are notoriously matters of opinion, or 
conclusions to be drawn from com- 
petent testimony. One tribunal may, 
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differ with another on such an issue, 
but constitutional impairment does 
not rest in such a difference. It rests 
only in the question of whether the 
agency empowered in the first in- 
stance to determine the matter had a 
fair basis for its decision, and a fair 
basis of course excludes prejudicial, 
arbitrary and capricious action. It is 
suggested in appellant’s brief that the 


Commission may have assumed a 
fortiori the credibility of its own ex- 
perts on values and gave credence only 
to their testimony. If this was in- 
tended to charge the Commission with 
prejudicial conduct that issue may 
also be determined in certiorari, 
Newbrand v. Yonkers (1941) 285 
NY 164, 33 NE2d 75. 
The order should- be affirmed. 
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1. The rules and orders of the Commission regulating the storage and dis- 
tribution of liquid butane gas have the force of law where they are in con- 
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Injunction, § 26 — Storage of liquid butane gas — Nuisance factor. 
2. The erection of liquid butane gas storage tanks at a location approved 
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such a nuisance per se as to be subject to injunction, notwithstanding the 
tanks’ close proximity to residences, p. 47. 
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Hat, CJ.: This cause was in- 
stituted by appellees, Mr. and Mrs. 
Dudding, against appellant for tempo- 
rary injunction and upon final hear- 
ing for permanent injunction, to 
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prevent appellant from constructing 
and maintaining its Butane Gas Res- 
ervoirs near their residence located 
about one mile east of the city of 
Greenville, Hunt county, Texas, on 
United States Highway 67. 

Appellees alleged that appellant was 
erecting its Butane tanks adjacent to 
their home which was located in Ardis 
Heights, a thickly settled suburb in 
the city of Greenville and near to an 
intersection of United States Highway 
67 and a state highway, both of which 
were much traveled thoroughfares. 

Appellees alleged further, “that the 
building and operation of and main- 
taining this violent explosive in close 
proximity to the plaintiffs’ residence 
and in such quantity is a constant 
menace to the safety and welfare of 
the occupants of plaintiffs’ home. 
That it sets up a reasonable fear in the 
minds of the occupants that an ex- 
plosion may occur and if the same 
does explode it would destroy all prop- 
erty and extinguish all human life 
within a radius of one thousand yards 
and that the storage and maintenance 
of such volume of highly and danger- 
ous explosive adjacent to the residence 
occupied by these plaintiffs and the 
residence occupied by each and all of 
those who are within a quarter of a 
mile of said tanks containing such a 
volume of highly explosive liquid con- 
stitutes a private and public nuisance. 
That the plaintiffs, by reason of a 
reasonable fear of the dire conse- 
quences that would happen should the 
explosion occur, are ever kept in a 
high and nervous strain, and which 
tends to, and is a serious injury to, the 
health of those occupying such resi- 
dences. .That the act of the building 
and constructing of such tanks as here- 


inbefore set out and maintaining such 
quantity of the highly explosive liquid 
has destroyed the value of plaintiffs’ 
residence to the extent of at least 
$2,000.” 

Appellant answered by motion to 
dismiss because appellees had an ade- 
quate remedy at law and to the merits 
by alleging that the business of stor- 
ing and dispensing butane gas has 
been made a lawful business by the 
legislature and “was not a nuisance 
per se,” and can only become a nui- 
sance by reason of the manner in 
which the business is conducted; that 
it had complied with the statutes and 
the rules of the Railroad Commission 
made in conformity therewith regulat- 
ing said business; and that if permit- 
ted to install its butane tanks it will 
comply with all legal requirements. 

Upon a hearing the trial court 
granted a temporary injunction 
against appellant, restraining it from 
installing its butane gas tanks; find- 
ing: 

“From the facts as presented to the 
court, it is the opinion of the court 
and the court so finds that the storage 
of such large quantity of butane gas 
at the place and under such circum- 
stances is a continuing menace to the 
life and property of the plaintiffs, and 
to the residences and homes immediate- 
ly surrounding said location, and that 
it is a continuing menace to the public 
traveling over the highways adjacent 
thereto, and that the location and 
amount of explosive, to be stored, un- 
der the surrounding conditions and 
circumstances, creates both a private 
and public nuisance, and it is the 
opinion of the court that the tempo- 
rary injunction applied for by the 
plaintiffs should be granted, and de- 
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fendant restrained from completing 
the installation of said tanks and fill- 
ing them with butane gas.” 

Appellant’s Point 6 is: 

“The Railroad Commission having 
approved the tanks as being safe and 
having also approved all equipment 
and safety devices used in connection 
therewith as being safe, and the Rail- 
road Commission having likewise ap- 
proved the location of the storage 
tanks as being a safe location, the trial 
court erred in granting a temporary 
injunction prohibiting the doing of 
the very thing that the state has by 
statute and laws authorized appellant 
to do by the issuance to it of a license 
and requiring of it a bond for the pro- 
tection of the public.” 

Appellees admit that appellant is 
conducting a lawful business made so 
by the legislature, and “that appellant 
has complied with the state statutes 


as to the physical equipment and con- 
struction thereof, and that statutory 
inspections will be made”; but con- 
tends that the tanks are improperly 
located and “as situated, is a hazard 
to those living in said section, and 
especially appellees, and that same is 


a nuisance per se.” This is the con- 
trolling question on this appeal. 
Appellant is engaged in the whole- 
sale business of storing and distribut- 
ing butane gas in Hunt and adjoining 
counties, and proposes to erect two 
large tanks in which to store its bu- 
tane gas in liquid state. One of these 
tanks has already been installed and 
the foundation has been prepared for 
the other. Their total capacity is 
about 18,400 “water gallons.” The 
tanks are to be placed above the 
ground, on concrete foundations and 
the proposed location is 128 feet from 
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appellees’ residence. The facts show 
that butane gas is pumped from truck 
tanks under pressure into the station- 
ary tanks; that when butane is re. 
leased from pressure it will form a 
gas, which, being heavier than air, will 
cling to the low places on the ground 
and spread; and that when ignited 
will flash to the source and cause an 
explosion. The facts are further, 
that two or three gasoline stations 
are located in this little community, 
one of which is much closer to ap- 
pellees’ home than the proposed Bu- 
tane location. Butane is a recognized 
commercial product used largely in 
rural communities for heating and 
cooking; it is also used as fuel for 
gins and drilling operations. Ap- 
pellees are users of butane gas. Their 
domestic tank of 150 gallons’ capacity 
is located within 15 or 20 feet of their 
residence but it is buried under- 
ground. 

As stated above, the only contest 
here is with respect to the location of 
appellant’s storage tanks. Revised 
Stat Art 6053, 6053a, Vernon’s Tex 
Civ Stat 1939 Supp Arts 6053, 6053a, 
regulate the storage and distribution 
of Butane Gas. Revised Stat Art 
6053a, § 2, gives to the Railroad 
Commission “authority to prescribe 
such rules and regulations as in its 
wisdom may be deemed necessary to 
carry out the purposes of this act”; 
and § 2a of said act provides: 

“After the effective date of this act 
all containers and pertinent equipment 
installed for use in this state for the 
storage and dispensing of liquefied 
petroleum gases for the purpose of pro- 
viding gas for industrial, commercial, 
and domestic uses, shall be designed, 
constructed, equipped, and installed as 
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specified under the published regula- 
tions of the National Board of Fire 
Underwriters for the design, installa- 
tion, and construction of containers 
and pertinent equipment for the stor- 
age and handling of liquefied petroleum 
gases as recommended by the National 
Fire Protection Association, effective 
July, 1937, a copy of said regulations 
known as National Board of Fire Un- 
derwriters Pamphlet No. 58 being on 
file with the Gas Utilities Division of 
the Railroad Commission of Texas.” 

Section B-5 of National Board of 
Fire Underwriters Pamphlet No. 58 
provides that: 

“Above ground containers of bu- 
tane gas having water capacity of 
over 1,200 gallons shall be constructed 
a minimum distance of 50 feet from 
the nearest building or group of build- 
ings; and providing further that 
above ground containers exceeding 


1,200 gallons’ capacity may be in- 
stalled close to buildings or property 
lines when specifically approved by 


the inspection department having 
jurisdiction.” 

Section b 5 of the Regulations of 
the Railroad Commission issued Sep- 
tember 1, 1943, follows and complies 
with Pamphlet No. 58, cited above. 

On May 19, 1945, after this suit 
was filed but before hearing was had 
on the application for temporary in- 
junction, the director of the Gas Utili- 
ties Division of the Railroad Com- 
mission of Texas approved the pro- 
posed location of appellant’s tanks. 
Their location is 127 feet from the 
nearest residence and 128 feet from 
appellees’ home. The supreme court 


has held in Housing Authority of Dal- 
las v. Higginbotham (1940) 135 Tex 
158, 143 SW2d 79, 87, 130 ALR 
1053, 1064, that: 

“It is not an invalid delegation of 
legislative authority to grant to an ad- 
ministrative body the right to make 
rules to put into effect completed 
laws,” citing authorities. 

[1, 2] The rules and orders of the 
Railroad Commission regulating the 
storage and distribution of liquid bu- 
tane gas are in conformity to the stat- 
utes, are legal and have the force of 
law, Bent v. Jonet (1934) 213 Wis 
635, 252 NW 290, 126 ALR 1245. 
One engaging in such business in com- 
pliance with said rules is protected in 
the use of his property and it cannot 
be declared a nuisance by a court. 
From this record there can be no seri- 
ous contention that appellant has 
failed to comply with the rules of the 
Railroad Commission with respect to 
the location of its tanks, nor can there 
be any contention that the Railroad 
Commission was not acting under ex- 
press statutory authority when it ap- 
proved the proposed location of ap- 
pellant’s tanks. Under such circum- 
stances we must conclude that the trial 
court was without authority to de- 
clare the erection of appellant’s tanks 
on the proposed location a nuisance 
per se; this for the reason that the 
Railroad Commission, clothed with 
full authority by the legislature, has 
approved the proposed location. 

For the reason indicated above, the 
judgment of the trial court is reversed 
and judgment here rendered for ap- 
pellant. 
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MICHIGAN SUPREME COURT 


City of Jackson 


v 


Consumers Power Company 


No. 41 
— Mich —, 20 NW2d 265 
October 8, 1945 


PPEAL from decree dismissing complaint seeking injunctive 
A relief, accounting, and refunds as to allegedly illegal gas 
rates; affirmed. 


Rates, § 116 — Municipal powers — Modification of franchise rates — Notice 
requirement. 
1. A reservation, in an ordinance granting a franchise to a gas company, 
of the right to alter or amend the ordinance and to make such further regu- 
lation as might be deemed necessary to protect the public interest, safety, 
or welfare of the public, did not vest in the city power to fix ex parte the 
rates at which gas should be furnished to consumers in that city, p. 50. 
Rates, § 226 — Termination of franchise rates — Promulgation of new rates. 
2. A gas company has the right to promulgate rates, subject to the control 
of the Commission, after rates fixed by agreement with a city have expired, 
p. 52. 
Rates, § 110 — Powers of municipality — Rate-fixing power — Notice require- 
ment. 
3. A home rule city charter providing that, subject to the limitations of the 
charter and of the general laws, the city shall have power to regulate gas 
rates in the city, did not give the city power-to fix a rate ex parte, since 
the power to regulate rates was vested in the state Commission under gen- 
eral law which supplanted any contravening charter provision, p. 53. 
Procedure, § 36 — Res adjudicata — Conclusiveness of mere recital. 
4. A mere recital by the Commission, not embodied in its findings, holdings, 
or order, is not res adjudicata, p. 54. 
* 


APPEARANCES: Frank L. Black- from a decree in the Jackson county 
man, of Jackson, for plaintiff and ap- circuit court in chancery dismissing 
pellant; Bisbee, McKone, Badgley & plaintiff’s bill of complaint, wherein 
McInally, Walter D. Kline, and Wil- injunctive relief, accounting, and re- 
liam R. Roberts, all of Jackson, for 


funds are sought as to the alleged il- 
defendant and appellee. 


legal charge for gas furnished by de- 
NortH, J.: This is an appeal fendant. Consumers Power Compa- 
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CITY OF JACKSON v. CONSUMERS POWER CO. 


ny, a Maine corporation, is the suc- 
cessor to rights of several predecessor 
holders of the franchise in suit, each 
of which, except as otherwise indi- 
cated, is hereinafter designated as the 
“company.” March 28, 1887, Jack- 
son common council adopted a fran- 
chise ordinance granting to the origi- 
nal company the right to use city 
streets for gas mains, to furnish gas, 
and in that field to operate in Jackson 
in a public service capacity. This 
franchise, known as Ordinance No. 
64, was without limit as to time or 
date of expiration, and is therefore 
conceded by the litigants to be per- 
petual. 

The provisions of the franchise par- 
ticularly pertinent to decision in the 
instant case are §§ V and VI: 

“Section V: Gas manufactured 

shall be furnished . at the 
price of not to exceed $2 per thou- 
sand cubic feet, and shall be furnished 
to said city of Jackson for public light- 
ing and for all purposes for which it 
may desire to use the same at not to 
exceed $1.50 per thousand cubic feet. 

“Section VI: There is hereby re- 
served to the common council of the 
city of Jackson the right to alter or 
amend this ordinance and to make 
such further rules, orders, and regula- 
tions as may from time to time be 
deemed necessary to protect the in- 
terest, safety, or welfare of the public, 
or the rights of property of said city 
of Jackson.” 


Section V was amended July 2, 
1906, changing the rates to be charged, 
and amended again as to rates August 
5, 1918, and November 19, 1918. 
All of these amendments were accept- 
ed by the campany. During the years 
1918 to 1920 the rate was modified 


[4] 


on three occasions as a result of an 
express agreement between the parties. 
October 19, 1943, Ordinance No. 
189, was passed by the city, amend- 
ing Ordinance No. 64. It reduced 
the gas rate about 20 per cent. This 
ordinance was not accepted by the 
company. Instead it continued its 
then current rate, with the result that 
the city brought the instant suit to 
enforce the 1943 Ordinance No. 189; 
and this appeal followed dismissal of 
the suit, such dismissal being primarily 
on the ground that Ordinance No. 189 
was void. 

Prior to 1943 manufactured gas 
had been supplied in the city of Jack- 
son from a local gas works. During 
1941 and 1942 a natural gas distribu- 
tion system was worked out by the 
company and interconnected with the 
company’s distribution system which 
served Jackson and various other 
cities, thus constituting a single utility 
system. While the company was mak- 
ing these arrangements, it applied in 
May, 1941, to the Michigan Public 
Service Commission for authority to 
connect the various systems and to 
change over from manufactured to 
natural gas. It also petitioned the 
Commission to fix rates to be charged. 
By its order dated June 23, 1941, the 
Commission gave approval to the plan 
and also approved a uniform rate 
schedule for the utility area, but re- 
frained from making its rate applica- 
ble in the city of Jackson. The reason 
for the nonaction of the Commission 
was stated by it as follows: “The 
Commission’s records show that the 
rates in all of the communities affect- 
ed by this change from manufactured 
to natural gas are under the jurisdic- 
tion of the Commission with the ex- 
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ception of the cities of Jackson (and 
other municipalities not here involved), 
in which cases the rates are regulated 
by franchise.” The company, believ- 
ing it had the right, in January, 1943, 
promulgated identical rates for the 
city of Jackson as had been approved 
by the Michigan Public Service Com- 
mission for the other cities receiving 
the same gas service and constituting 
a part of the same distribution system. 

The city claims that, because of the 
power reserved to it in § VI of the 
franchise ordinance above quoted, it 
has the right, without consent on the 
part of defendant, to fix the rate which 
the latter may charge for furnishing 
gas to the Jackson consumers. De- 
fendant denied that the city had or has 
the asserted power; and contends that 
under the terms of the franchise or- 
dinance the rate could be fixed (and 
at all times prior to 1937 was fixed) 


by agreement of the parties; and that 
since subsequent to 1937 the rate was 
not so fixed in Jackson, defendant it- 
self had the power to fix the rate to 
be charged for its service, subject to 
the control of the Michigan Public 
Service Commission. 


[1] The primary question is 
whether Ordinance No. 64, by which 
the Jackson city council in 1887, grant- 
ed the franchise, by reservation there- 
in gave the city council the power to 
fix from time to time the rate which 
the company could charge for its serv- 
ice. It is not claimed nor could it be, 
that such a reservation of power is 
set forth in express words in the fran- 
chise ordinance. Instead, after pro- 
viding in § V a maximum rate, the 
reservation in § VI is: “the right to 
alter or amend this ordinance and to 
make such further rules, orders, and 
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regulations as may from time fo time 
be deemed necessary to protect the 
interest, safety, or welfare of the pub- 
lic, or the rights of property of said 
city of Jackson.” 

In Detroit v. Detroit Citizens 
Street R. Co. (1902) 184 US 368 
46 L ed 592, 22 S Ct 410, 414, reser. 
vations of like import in franchise or- 
dinances were held not to vest in the 
city power to fix a reduced fare with- 
out the consent of the street railway 
company. The similarity of the re. 
served powers considered in the De. 
troit Case to those in the instant case 
appears from one of the charter pro- 
visions there involved. It reads: 

“Tt is hereby reserved to the com- 
mon council of the city of Detroit the 
right to make such further rules, or- 
ders, or regulations as may from time 
to time be deemed necessary to pro- 
tect the interest, welfare, or accom- 
modation of the public in relation to 
said railways.” 

Elsewhere in the Detroit franchise 
ordinance it was provided: “that the 
rate of fare for a single trip shall not 
exceed 5 cents .” While there 
are some varying circumstances in 
consequence of which appellant herein 
seeks to distinguish the Detroit Case 
from the instant case, still we think it 
is an authority in the light of which 
the reservation in the Jackson fran- 
chise ordinance should be construed. 
In the Detroit Case it appears that 
the city council sought by an amend- 
ment to the ordinance which granted 
the franchise to fix the fare at less than 
5 cents. In the opinion rendered by 
the United States Supreme Court, as 
appears from the syllabi which we 
quote, it held: 

“That the rate of fare having been 





fixed 
press 

ject ¥ 
after 

under 
to tin 
the 1 
road. 
7 
which 
one p 
5 cen 
city t 
cents 


we 
amon 
ment 
it car 
any 1 
coun 
alterz 
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fixed by positive agreement, under ex- 
press legislative authority, the sub- 
ject was not open to alteration there- 
after by the common council alone, 
under the right to prescribe from time 
to time the rules and regulations for 
the running and operation of the 
road. 
“That the language of the ordinance 
which provides that the rate of fare for 
one passenger shall not be more than 
5 cents does not give any right to the 
city to reduce it below the rate of 5 
cents established by the company. 


“That the fixing of rates, being 
among the vital portions of the agree- 
ment (franchise) between the parties, 
it cannot be supposed that there was 
any intention to permit the common 
council, in its discretion, to make an 
alteration which might be fatal to the 
pecuniary success of the company.” 

In passing upon the construction to 
be given to the above-quoted reserva- 
tion of power in the Detroit fran- 
chise ordinance, the court said, at 
p. 384 of 184 US: 


“It would rather seem that the lan- 
guage above used did not and was not 
intended to give the right to the com- 
mon council to change at its pleasure 
from time to time those important and 
fundamental rights affecting the very 
existence and financial success of the 
company in the operation of its road, 
but that by the use of such language 
there was simply reserved to the city 
council the right from time to time to 
add to or alter those general: regula- 
tions or rules for the proper, safe, and 
efficient running of the cars, the char- 
acter of service, the speed and number 
of cars, and their hours of operation 
and matter$ of a like nature, 


Such would seem to be a reasonable 
construction of the language.” 

In Owensboro v. Cumberland 
Teleph. & Teleg. Co. (1913) 230 US 
58, 57 L ed 1389, 33 S Ct 988, 990, 
the court had before it the construc- 
tion of a provision in a franchise or- 
dinance which read: “Section 6. 
This ordinance may be altered or 
amended as the necessities of the city 
may demand.” Some years after de- 
fendant had been operating under the 
franchise the city attempted to condi- 
tion future operations of the company 
in the city streets upon the payment 
periodically of certain amounts to the 
city. In holding that, notwithstand- 
ing the above-quoted reservation of 
power, the attempted action of the 
city was illegal, the court said: 

“The 6th section of the granting 
ordinance provides that ‘this ordinance 
may be altered or amended as the ne- 
cessities of the city may demand.’ This 
is no more than a reservation of tle 
police control of the streets, and of 
the mode and manner of placing and 
maintaining the poles and wires, in- 
cident to the unabridgeable police 
power of the city. (Citing cases.) 
It does not reserve any right to revoke 
or repeal the ordinance, or to affect 
the rights therein granted.” 

In accord with the foregoing au- 
thorities, and others of like purport 
which we deem it unnecessary to dis- 
cuss, we hold that the reservation 
quoted from the 1887 franchise ordi- 
nance did not vest in the Jackson city 
council power to fix ex parte the rate 
at which gas should be furnished to 
consumers in that city. And it may 
be noted that our holding in this re- 
spect is in accord with the construc- 
tion which was from time to time 
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placed upon the franchise by the city 
and the company. Between 1887 and 
1936 numerous changes in the rate 
were made, but in each instance such 
change became effective only upon 
the approval and acceptance by the 
company. 

Plaintiff and defendant disagree as 
to which of them had the right to initi- 
ate a rate after the rate, which had 
been fixed by mutual agreement, ex- 
pired August 14, 1937. On the one 
hand, plaintiff asserts it had the right 
to fix the rate, and, on the other hand, 
defendant asserts that it had the right 
to fix the rate, provided such rate was 
just and reasonable. In this connec- 
tion it should be noted that the par- 
ties to this appeal have stipulated: 

“1. There was no rate fixed by 
franchise ordinance or agreement ef- 
fective after August 14, 1937. 

“2. The rate fixed by § 5 of the 


original franchise ordinance did not 
become reinstated after January 1, 
1936.” 


[2] Thus the question for determi- 


nation in this particular is: Did de- 
fendant have the right to initiate a 
rate for gas service as it did after the 
last of the former rates agreed upon 
by the parties expired? Defendant 
company in January, 1943, promul- 
gated rates. These rates were the 
same as the rates authorized by the 
Michigan Public Service Commis- 
sion in June, 1941, for other areas 
named in its order and receiving like 
service. If the rates promulgated by 
defendant in January, 1943, were un- 
just or unreasonable, the city’s reme- 
dy at the time it sought to fix the rate 
by ordinance in October, 1943, was 
recourse to the Michigan Public Serv- 
ice Commission. Act No. 3, Pub. 
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Acts of 1939, vested in the Michigan 
Public Service Commission powers 
and jurisdiction of the type here in. 
volved which theretofore were vested 
in the Michigan Utilities Commission, 
Section 6 of the 1939 act provides: 

“The Michigan Public Service 
Commission is hereby vested with 
complete power and jurisdiction to 
regulate all public utilities in the state 
except any municipally owned utility 
and except as otherwise restricted by 
law. It is hereby vested with power 
and jurisdiction to regulate all rates, 
fares, fees, charges, services, rules, 
conditions of service, and all other 
matters pertaining to the formation, 
operation, or direction of such public 
utilities. 

“Section 8. All acts or parts of 
acts in any way contravening the pro- 
visions of this act shall be deemed to 
be superseded and repealed hereby.” 

Under our former holdings it seems 
clear that the defendant company had 
the right to promulgate rates, subject 
however to the control of the Michi- 
gan Public Service Commission. See 
Walker Bros. Catering Co. v. Detroit 
City Gas Co. 230 Mich 564, PUR 
1925D 366, 203 NW 492; Detroit v. 
Public Utilities Commission (1939) 
288 Mich 267, 29 PUR(NS) 203, 
286 NW 368; and Dearborn v. Mich- 
igan Consol. Gas Co. (1941) 297 
Mich 388, 39 PUR(NS) 31, 297 
NW 534, 537. 


In the first of the above-cited cases 
the gas company’s franchise had ex- 
pired; but in the instant case the pe- 
riod during which these litigants had 
fixed the rate by agreement had ex- 
pired. Hence the following quotation 
from the syllabus in the first cited case 
seems applicable to the instant case: 
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“The rate fixed in a gas company’s 
franchise is not binding after the fran- 
chise has expired, and where it con- 
tinues the service it has the right to 
fx a reasonable charge therefor, 
which will not fail because not acted 
upon by the Public Utilities Commis- 
sion under Act No. 419, Pub. Acts 
1919.” 

A syllabus in the cited Detroit-Pub- 
lic Utilities Commission Case reads: 

“The reserved constitutional power 
in a city to the control of its streets 
(Const. 1908, Art 8, § 28) empowers 
it to contract, not to legislate, for pub- 
lic utility rates; the power to legislate 
with reference thereto having been 
lodged by the legislature in the Public 
Utilities Commission.” 

And in the cited Dearborn Case, 39 
PUR(NS) at p. 35, we said: 

“With reference to the promulga- 
tion of rates by the company after the 
expiration of rates, in the schedule in- 
cluded in the franchise, it must be 
held that such action of the company 
was not unlawful.” 


We conclude that, under the cir- 
cumstances disclosed by this record, 
defendant had the right to promulgate 
the gas rate in Jackson as it did in 
January, 1943. As hereinbefore indi- 
cated, the city of Jackson under the 
franchise ordinance did not have the 
power to fix ex parte the gas rate; 
and it follows that its attempt to do 
so in Ordinance No. 189, which it 
passed in October, 1943, was ineffec- 
tive; and since the relief sought in 
the instant case is predicated upon the 
enforcement of the 1943 ordinance, 
plaintiff obviously was not entitled to 
such relief. Instead, as above stated, 
its remedy ywas by proper proceedings 
before the Michigan Public Service 


Commission. It is so provided in 
Act No. 3, Pub. Acts 1939, hereinbe- 
fore quoted. 

[3] In support of its contention 
that the Jackson city council had the 
power to fix ex parte gas rate in Jack- 
son, plaintiff to some extent relies 
upon the fact that in 1914 Jackson 
adopted a Home Rule city charter, 
and that charter contained the follow- 
ing prevision : 

“Section 5. Subject to the limita- 
tions of the charter and of the general 
laws, the city Commission shall have 
power : To regulate the prices 
to be charged for gas, heat, or electrici- 
ty, by all persons owning or operating 
in the streets and public places of the 
city, wires, pipes, and conduits, . . .” 

Plaintiff’s contention is not tenable. 
By the express terms of the charter 
the quoted provision is “Subject to the 
limitations of the general 
laws” of the state. As hereinbefore 
noted, in 1939 the legislature passed 
a general law Act No. 3, Pub. Acts 
1939, by which it is provided: 

“Section 6. The Michigan Public 
Service Commission is hereby vested 
with complete power and jurisdiction 
to regulate all public utilities in the 
state except any municipally owned 
utility and except as otherwise restrict- 
ed by law. It is hereby vested with 
power and jurisdiction to regulate all 
rates, fares, fees, charges,” etc. 

This provision in the general laws 
of the state, to which Jackson’s Home 
Rule charter was subject, supplanted 
any contravening charter provision. 
City Commission of Jackson v. Ved- 
der (1920) 209 Mich 291, 176 NW 
557; Harsha v. Detroit (1933) 261 
Mich 586, 246 NW 849, 90 ALR 
853; and Simonton v. Pontiac (1934) 
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268 Mich 11, 255 NW 608, 611. In 
the latter case it is said: 

“In Harsha v. Detroit (1933) 261 
Mich 586, 246 NW 849, 90 ALR 853, 
we held that the legislature might 
modify the charters of municipal cor- 
porations at will and that the state 
still retained authority to amend 
charters and enlarge and diminish 
their powers.” 

We quote the following from the 
syllabi in the Harsha Case, supra. 

“Rule that corporate charters in 
which no power of amendment or re- 
peal is retained, when accepted, con- 
stitute contracts between state and 
corporation, applies to private corpo- 
rations only. 

“Municipal corporations are state 
agencies, and, subject to constitution- 
al restrictions, legislature may modify 
corporate charters of municipal cor- 
porations at will. 


“Powers are granted to municipal 
corporations as state agencies to car- 
ry on local government, and state has 


authority to amend their charters 
and enlarge or diminish their powers.” 

Since, as we hold, there was not re- 
served to the Jackson common council 
in the 1887 franchise contract either 
expressly or by necessary implication 
the right to fix ex parte gas rates in 
Jackson, the power to finally regulate 
such rates is now by Act No. 3 of the 
Pub. Acts of 1939 vested in the Mich- 
igan Public Service Commission. 
This is true notwithstanding the quot- 
ed provision in the Jackson Home 
Rule charter. 

[4] As herein before noted, the 
Public Service Commission recited in 
its opinion that its “records” disclose 
that the gas rates in Jackson “are reg- 
ulated by franchise.” We are not in 
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accord with plaintiff’s contention thy 
the foregoing is res adjudicata anj 
estops defendant from making a con. 
trary contention in the instant cag. 
The foregoing statement by the Com. 
mission appears only in the prelimina. 
ry part of its opinion. It is not em. 
bodied in the findings or holdings of 
the Commission nor in the order made 
by the Commission. The trial judge 
in holding against plaintiffs conten. 
tion stated: “No issue was framed on 
the subject, and it is not even ap. 
parent from what source this finding 
came, or upon what it is based,” 
Since the portion of the Commission's 
opinion upon which plaintiff relies in 
this particular does not constitute a 
part of its determination, its findings 
or its ultimate holding or order, it 
cannot be held to be res adjudicata 
and binding as such upon defendant, 
notwithstanding no appeal was taken. 

“We recognize the rule that it is 
the judgment entered upon such ap- 
peal which concludes the parties, and 
that the parties are not bound by opin- 
ions or statements of the court seeking 
to define the extent to which such 
judgment shall prejudice the rights of 
the parties in other actions. (23 Cyc. 
1218.)” Nott v. Gundick (1921) 
216 Mich 217, 222, 184 NW 864, 
865. 


Other reasons or grounds in sup- 
port of the conclusion that the mere 
recital by the Public Service Commis- 
sion was not res adjudicata, will be 
found in Stratton v. Railroad Com- 
mission, 186 Cal 119, PURI921E 
537, 198 Pac 1051. 

The decree entered in the circuit 
court dismissing plaintiff’s bill of com- 
plaint is affirmed, with costs to de- 
fendant. 





CITY OF JACKSON v. CONSUMERS POWER CO. 


Starr, C. J., and Butzel, Bushnell, 
Sharpe, Boyles, and Reid, JJ., concur. 


The late Justice Wiest, took no part 
in this decision. 





SECURITIES AND EXCHANGE COMMISSION 


Re Northern States Power Company et al. 


File Nos. 54-54, 70-559, 59-50, Release No. 6127 
October 12, 1945 


EARING on amended holding company liquidation plan 
H under § 11(e) of Holding Company Act; amendment 
of plan prescribed and order withheld pending action on such 

amendment. 


Corporations, § 15 — Holding company liquidation — Amendment of plan — Ac- 
counting adjustment. 

1. A holding company liquidation plan providing for the creation of a re- 
serve for possible accounting adjustments should not be approved in its 
present form without providing an additional amount sufficient for addi- 
tional adjustments to utility plant accounts and for probable maximum ad- 
justments to other balance sheet accounts, thus eliminating the need for 
future amortization of such additional adjustments through income, or by 
direct charges to earned surplus, in view of an agreement between the 
Federal Power Commission and the company under which the amounts of 
plant adjustments and plant acquisition adjustments requiring disposition 
will be greater than the reserve proposed in the original plan, p. 6. 


Accounting, § 56.2 — Capital changes — Reduction in stated value of stock — 
Holding company liquidation. 

2. A holding company liquidation plan providing for the creation of a 
reserve for accounting adjustments which is insufficient in view of an 
agreement between the Federal Power Commission and the company should 
be amended so as to reduce the stated value of the proposed new common 
stock, thus creating additional capital surplus to be available for the dis- 
position of all known and probable adjustments, p. 56. 


By the Commission: Northern Company (Delaware) pursuant to 


States Power Company (Delaware), 
a registered holding company, and its 
subsidiary, Northern States Power 
Company (Minnesota), also a regis- 
tered holding company, have filed a 
plan, applications, and declarations, 
and amendments thereto for the liqui- 
dation of Northern States Power 


§ 11(e) and with respect to other 
transactions to be performed in con- 
nection with such plan, under other 
applicable sections of the Public Utility 
Holding Company Act of 1935. We 
instituted proceedings under §§ 11(b), 
15(£) and 20(a) of the act, 15 USCA 
§§ 79k(b), 790(f), 79t(a), with re- 
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spect to the entire holding company 
system and the two actions were con- 
solidated. Thereafter, extensive hear- 
ings were held. 

On April 26, 1945, we issued our 
findings and opinion’ in which we stat- 
ed that if within ten days from the date 
of said opinion the plan were amended 
in accordance with the views ex- 
pressed therein (we required that 
“paid-in” surplus of $4,989,707 at 
December 31, 1943, be transferred to 
the Reserve for Depreciation), an ap- 
propriate order approving said plan, 
as so amended, would be entered sub- 
ject to the reservations of jurisdiction 
mentioned therein. The time within 
which such amendment was to be filed 
was extended pending the issuance of 
a final ruling by the Bureau of Inter- 
nal Revenue regarding the taxability 
of certain of the proposed transactions 
set forth in the plan. The required 
amendment was filed on July 10, 1945, 
and it would thus be appropriate to 
proceed with the issuance of an order 
approving the amended plan except 
for certain circumstances subsequent- 
ly arising, as described below. 


[1, 2] In our previous opinion, we 
approved the creation of a “Reserve 
for Possible Adjustment of Utility 
Plant Accounts and Other Balance 


Sheet Accounts” in the amount of 
$29,500,000. In this connection, we 
stated that the amounts now classified 
in Utility Plant Acquisition Adjust- 
ments and Utility Plant Adjustments 
represent solely the company’s deter- 
mination. We pointed out that: “It 
may well be that upon the completion 
of the Federal Power Commission’s 
audit the amounts in each of these ac- 
1Re Northern States Power Co. Hold- 
ing Company Act Release No. 5745. 
62 PUR(NS) 





counts will be increased or a substan 
tial portion of the items now classifieg 
as Utility Plant Acquisition Adjus. 
ments will be determined to be Utility 
Plant Adjustments. The reserve. 
which is created on the basis of the 
best data presently available, may 
prove to be either excessive or inade- 
quate to effect compliance with such 
orders as may be issued by the Federal 
Power Commission with respect to the 
original cost of the company’s prop. 
erties as well as with such orders as 
we may enter in the §§ 15(f) and 20 
(a) proceedings over which we wil 
retain continuing jurisdiction.” 
Since the publication of our find- 
ings and opinion, the Federal Power 
Commission has advised us that an 
understanding has been reached in- 
formally between its staff and repre- 
sentatives of the company, under 
which the amounts of plant adjust- 
ments and plant acquisition adjust- 
ments requiring disposition will be 
approximately $2,400,000 greater than 
the reserve proposed in the plan, en- 
tirely apart from other balance sheet 
adjustments which we may require 
pursuant to our reserved jurisdiction. 
In the light of this further informa- 
tion, we do not think it would be ap- 
propriate to enter an order approving 
the plan in its present form without 
providing an additional amount suff- 
cient for the known additional ad- 
justments to utility plant accounts and 
for probable maximum adjustments 
to other balance sheet accounts, thus 
eliminating the necessity for future 
amortization of such additional ad- 
justments through income, or by di- 
rect charges to earned surplus. In- 
stead, it is our tentative view that the 
plan should be further amended so as 
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to reduce the stated value of the pro- 

sed new common stock from $6.75 
to $6 per share, thus creating addition- 
al capital surplus of $6,162,171, which 
will be available for the disposition of 
all known and probable adjustments." 
Such amendment would, of course, 
merely affect the stated value of the 
new common stock on the balance 
sheet, and would not affect or relate 
in any way to earnings per share, in- 
come available for dividends, or values 
for the purpose of determining alloca- 
tions under the plan.* 

Under these circumstances, we shall 
withhold the issuance of any order for 
a further period of fifteen days from 
the date of this opinion, to afford any 
interested person opportunity to re- 
quest a hearing on the limited question 
of whether the plan should be amend- 
ed in the single respect indicated above. 
Any request for such hearing should 


specifically indicate the nature of the 
evidence to be produced. Unless a 
hearing shall have been ordered pursu- 
ant to any such request, we shall at the 
end of such fifteen days’ period either 
enter an order approving the plan if 
Northern States shall have filed the 
necessary amendment in the meantime, 
or afford such additional time for fil- 
ing the amendment as may be shown 
to be necessary. Any order approving 
the plan will be subject to the reserva- 
tions of jurisdiction mentioned in our 
findings and opinion of April 26, 1945, 
and will also reserve jurisdiction over 
all charges to the capital surplus creat- 
ed as above indicated. 

The secretary of the Commission 
shall serve copies of this memorandum 
opinion by registered mail to all par- 
ties to these proceedings and to per- 
sons granted leave to be heard there- 
in. 





£Nothing stated herein shall be construed 
as a determination of the nature and amounts 
of the balance sheet accounts and necessary 
future adjustments. 

$On the contrary, the purnose would be 


to avoid any adverse effect on the earnings 
or any change in allocation which might re- 
sult from the necessity of otherwise dispos- 
ing of the additional inflationary items. 
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UNITED STATES CIRCUIT COURT OF APPEALS, THIRD CIRCUIT 


Carl McIntire et al. 


William Penn Broadcasting Company 
of Philadelphia 


No. 8928 
151 F2d 597 
October 12, 1945 


PPEAL from decree dismissing amended complaint against 
broadcasting station for canceling broadcasting contracts 
on ground that complaint stated no cause of action; affirmed. 


Monopoly and competition, § 102 — Sufficiency of complaint — Action under Fei- 
eral antitrust laws. 

1. An amended complaint against a radio station for canceling plaintiff's 
contract for religious broadcasts states no cause of action under the Fed- 
eral antitrust laws where neither conspiracy nor concert of action is as- 
serted, where it is not alleged that the radio station is in a dominant position 
in the broadcasting field, or that it is a member of a chain which so monopo- 
lizes radio broadcasting as to render it impossible for the plaintiff to find 
other outlets for its broadcast, and where it is not alleged that the station 
seeks to eliminate a competitor by refusing to sell radio time to the plaintiff, 
p. 62. 

Radio, § 8 — Selection of program material — Discrimination. 
2. The selection of program material to be broadcast has been delegated 
by "eg to the taste and discrimination of the broadcasting stations, 
p. 62. 


Pleading, § 8 — Sufficiency of complaint — Action under Federal statute. 
3. A complaint against a radio station for invoking the cancellation clause 
of a broadcasting contract and canceling plaintiffs’ paid contracts for re- 
ligious broadcasts states no cause of action under the Federal Communica- 
tions Act where the complaint cites no specific provision of the act which 
has been violated by the defendant, p. 63. 


Constitutional law, § 1 — Freedom of speech — Cancellation of broadcasting con- 
tract. 

4. A broadcasting company, in canceling a contract for the broadcast of 
religious programs in accordance with a cancellation clause contained m 
such contract, does not abridge the rights of freedom of speech and the 
free exercise of religion, p. 63. 

Constitutional law, § 1 — Purpose of First Amendment — Broadcasting rights. 
5. A broadcasting station, by canceling a contract for religious broadcasts 
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pursuant to a cancellation clause in such contract was not subject to lia- 
bility for violation of the First Amendment of the Federal Constitution, 
since a broadcasting station is not an instrumentality of the Federal gov- 
ernment and that amendment was intended to operate as a limitation to 
the actions of Congress and of the Federal government, p. 63. 


Constitutional law, § 1 — Impairment of freedom of speech — Private right of 
action. 
6. No Federal statute gives a cause of action against a private person who 
has abridged another’s right to freedom of speech or to the free exercise 
of religion, p. 63. 


Radio, § 8 — Censorship of program. 
7. A radio broadcasting station is not prohibited by law from refusing to 
sell time in which an individual may broadcast his views, although such 
refusal may constitute censorship, p. 63. 


Public utilities, § 105.1 — Status of radio broadcasting station. 
8. A radio broadcasting station is not a public utility in the sense that it 
must permit broadcasting by whoever comes to its microphones, p. 63. 
Courts, § 23 — Federal courts following state laws. 


9. Questions of law in an action in a Federal court against a Pennsylvania 
radio station for canceling a broadcasting contract executed in Pennsylvania 
must be determined by the law of Pennsylvania where the Federal court 
jurisdiction rests on diversity of citizenship, p. 64. 


Evidence, § 11 — Presumption — Place of execution of contract. 
10. In an action against a Pennsylvania radio station for canceling a broad- 
casting contract, it must be presumed, in the absence of allegations to the 
contrary, that the contract was executed and delivered in Pennsylvania, 
for the purpose of determining the applicability of Pennsylvania law, 
p. 64 

Radio, § 8 — Cancellation of broadcasting contract — Validity of unilateral can- 

cellation clause. 

11. A unilateral cancellation clause reserved to a radio station in a broad- 
casting contract is valid, p. 64. 


Radio, § 1 — Public interest. 


Statement that a radio broadcasting station must operate in the public in- 
terest and must be deemed to be a trustee for the public, p. 61. 


¥ 


APPEARANCES: William S. Bennet, Pierson & Ball, of Washington, D. C., 
of New York city (Roy Martin Boyd, and Morgan, Lewis & Bockius, of 
of Philadelphia, Pa., Weidner Titzck Philadelphia, Pa., on the brief), for 
of Camden, N. J., and Bennet, House appellee. 


& Couts, of New York city, on the 
brief), for appellants; Thomas B. K. 
Ringe, of Philadelphia, Pa. (James 
B. C. Howe and W. Theodore Pier- Biccs, C. J.: The plaintiffs are 
son, both @6f Washington, D. C., A. clergymen or religious corporations 
Allen Woodruff, of Philadelphia, Pa., who have been broadcasting religious 
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programs over Radio Station 
“WPEN” owned and operated by 
the defendant. The station operates 
under a short-term license in the 
usual form’ issued by the Federal 
Communications Commission under 
the Communications Act of 1934. 
See 47 USCA § 307. WPEN devot- 
ed at least a fifth of its available broad- 
casting time to religious programs. 
All of the time consumed by these 
plaintiffs’ programs was paid for by 
the plaintiffs as sponsors pursuant to 
contracts entered into by them and 
the defendant. The dates at which the 
contracts of the plaintiffs would have 
expired, except for the happening of 
the events hereinafter referred to, are 
listed below.* 


Each contract contained a provision 
which authorized termination by the 
defendant by giving two weeks’ no- 
tice in writing. On February 20, 
1945, the defendant served on each 
of the plaintiffs a written notice of 
intention to terminate the contracts 
in accordance with this provision. 
Though the expiration dates specified 
in the notices in every instance fell 


prior to Easter Sunday, 1945 (Apri 
Ist), the defendant offered to perm; 
each plaintiff to continue broadcasting 
over WPEN up to and including 
April 1, 1945. All of the plaintiff 
continued their broadcasts through 
that day. Thereafter the defendant 


refused to permit any of the plaintiffs 
to broadcast their programs. 


As will be observed from the dates 
set out in note 2 supra, the contract of 
Young Peoples Church of the Air 
expired by its own terms on April |, 
1945. All other contracts, save one, 
would have reached their original ex- 
piration dates by September 23, 1945, 
The remaining contract would have 
expired on November 11, 1945. The 
defendant stated its reason for can- 
celling the contracts as follows: “In- 
stead of time for religious broadcasts 
being sold on a commercial basis as 
has heretofore been done, we plan to 
inaugurate on a substantial basis, as a 
public service a series of religious 
broadcasts of general interest, the time 
for which will not be sold.’”* 


The original complaint filed by the 
plaintiffs asserted that jurisdiction lay 





1 The license of Station WPEN provides 
in part: 

“The licensee shall, during the term of this 
license, render such broadcasting service as 
will serve public interest, convenience, or 
necessity to the full extent of the privileges 
herein conferred. 


2 Specified 
Expiration 
ate 
April 1, 1945 
May 26, 1945 


May 1945 
June , 1945 
June , 1945 
June , 1945 
July , 1945 
Sept. 1945 
Nov. 1945 


E, Schuyler English 
(The Pilgrims ) 
Carl McIntire 
Wesleyan Methodist Church 


Wiley Mission, Inc. 
Highway Mission Tabernacle 


Name of Plaintiff 
Young Peoples Church of the Air, Inc. ..............cceeeee 


Word of Life Fellowship, Inc. . 
Wiley Mission, Inc. ........... 


“This license shall not vest in the licensee 
any right to operate the station nor any right 
in the use of the frequency designated in the 
license beyond the term hereof, nor in any 
other manner than authorized herein.” 


Date of 
Contract 


May 


CORPO e eee eee Hesseesesesese 


Theodore Elsner (Phila. Gospel Tabernacle) 


8 Quoted from the notices of cancellation dated February 20, 1945. 
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in the district court under § 406 of 
the Communications Act of 1934, 47 
USCA § 406. Upon it becoming ap- 
parent that the defendant was not a 
“ommon carrier’ as defined in § 4 
(h),£ 47 USCA § 153(h), the plain- 
iiffs amended the bill of complaint and 
bottomed their cause on four sets of 
allegations. These may be stated as 
follows: (1) that the defendant in 
terminating the contracts and in re- 
fusing the plaintiffs the right to bid 
for radio time on a competitive basis, 
while entering into paid contracts with 
afew other religious broadcasters pos- 
sessed the intent “. to discrim- 
inate illegally against the plaintiffs” ; 
(2) that the notices of cancellations 
were of no legal effect in that the 
avowed reason for giving them was 
“illegal, invalid, and contrary to the 
terms and intent of the Federal Com- 
munications Act and to the First 
Amendment”; (3) that the policy of 
the defendant to give free time for 
religious broadcasts or “‘to give some 
free time and sell other time for reli- 
gious broadcasts is illegal sy 
is contrary to the Federal Communi- 
cations Act and to the First Amend- 
ment; that the course pursued by the 
defendant permits it to control. the 
type of religious broadcasts to be sent 
out over WPEN and constitutes a vio- 
lation of the right of freedom of speech 
and the right to the free exercise of 
religion; and (4) that the clause of 
the contracts permitting cancellation, 
“printed on the reverse side of 


[the] contracts,” is without considera- 
tion, is too indefinite to be enforceable 
and is so repugnant to the other terms 
of the contracts as to be void. We 
will endeavor to deal with these is- 
sues but it is desirable first to make a 
few general observations respecting 
the background against which radio 
broadcasting stations licensed by the 
Federal Communications Commission 
operate. 

It is plain, as indeed both the plain- 
tiffs and the defendant agree, that a 
radio broadcasting station must oper- 
ate in the public interest and must be 
deemed to be a “trustee” for the public. 
It is unnecessary to review in this 
opinion the history of the various Fed- 
eral statutes culminating in the Fed- 
eral Communications Act which will 
demonstrate the correctness of the fore- 
going statement,® in view of the opin- 
ions of Mr. Justice Frankfurter in Na- 
tional Broadcasting Co. v. United 
States (1943) 319 US 190, 87 L ed 
1344, 49 PUR(NS) 470, 63 S Ct 
997, and Federal Communications 
Commission v. Pottsville Broadcasting 
Co. (1940) 309 US 134, 84 L ed 656, 
33 PUR(NS) 75, 60 S Ct 437. It is 
clear from history and the interpreta- 
tion of the Federal Communications 
Act that the choice of programs rests 
with the broadcasting stations licensed 
by the FCC. See also 1 Socolow, Law 
of Radio Broadcasting, §§ 214-219, 
pp. 232-239. Censorship by the FCC 
is prohibited by § 326° of the act, 47 
USCA § 326. 





‘In pertinent part as follows: ‘ 
person engaged in radiv broadcasting shall 
not, in so far as such person is so engaged, 
be deenx 1 a common carrier.’ 

5See The Wireless Ship Act, 46 USCA 
§ 484-487, The Radio Act of 1912, 47 USCA 
§ 51-63, réBealed. The Radio Act of 1927, 
47 {USCA §§ 81-119, repealed. 

*In pertinent part as follows: 


“Nothing in this chapter shall be under- 
stood or construed to give the Commission 
the power of censorship over the radio com- 
munications or signals transmitted by any 
radio station, and no regulation or condition 


shall be promulgated or fixed by the Com- 
mission which shall interfere with the right 
of free speech wa means of radio communica- 


tion.” 
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The authority of the Commission as 
defined in § 303, 47 USCA § 303, in- 
cludes the power to pass upon such al- 
legations of unfair treatment as the 
plaintiffs make here respecting the de- 
fendant. The Commission may refuse 
to renew the defendant’s license if it 
has failed to act in the public interest. 
Indeed certain of the plaintiffs have 
complained to the Commission of the 
defendant’s actions which are the basis 
for the suit at bar, but the Commission 
was of the opinion that the defendant’s 
action in canceling the contracts was 
not against the public interest.’ In 
the case at bar, however, we are con- 
cerned only with the question of 
whether the plaintiffs have stated any 
cause of action against the defendant 
cognizable in a district court of the 
United States. We are of the opin- 
ion that they have not done so for 


the reasons stated immediately herein- 
after. 


[1, 2] The causes of action which 
the plaintiffs seek to assert and which 
we have set out above, with the ex- 
ception of the group of allegations 
which we have designated as (4), en- 
deavor to assert violations of the 
Constitution or of laws of the United 
States. The group of allegations which 
we have designated as (1) seems 
to attempt to assert a violation of 
the antitrust laws of the United States 
despite the fact that neither the Sher- 
man Act® nor the Clayton Act® is 


mentioned in the plaintiffs’ pleading 

This is not in itself of great import 

ance but the allegations of the amen 

ed complaint are insufficient to statg 
any cause of action under the antitry 

laws. For example, it is not allege 
that the defendant is in a dominanj 
position in the broadcasting field o 
that it is a member of a chain whic 
so monopolizes radio broadcasting ag 
to render it impossible for the plain 
tiffs to find other outlets for their 
broadcasts. Neither conspiracy nor 
concert of action is asserted. As we 
stated in William Goldman Theatres 
v. Loew’s (1945) 150 F2d 738, 743, 
paraphrasing a statement in United 
States v. Socony-Vacuum Oil Co. 
(1939) 105 F2d 809, 825, “The pur- 
pose of the antitrust laws—an intend- 
ment to secure equality of opportunity 
—is thwarted if group power is uti- 
lized to eliminate a competitor who is 
equipped to compete.” The plaintiffs 
do not allege that the defendant seeks 
to eliminate a competitor by refusing 
to sell radio time to the plaintiffs. It 
is not asserted that the defendant en- 
tered into a conspiracy with the plain- 
tiffs’ competitors in religious broad- 
casting to eliminate the plaintiffs from 
the religious broadcasting field. In- 
deed, in justice to the plaintiffs it 
should be stated that they do not as- 
sert expressly that they are competi- 
tors in a field of religious broadcast- 
ing or that religious broadcasting is a 





7 The Commission bv its News Release dat- 
ed April 24, 1945, stated in part: “The Com- 
mission has carefully consider:d the matters 
alleged in your complaint and the representa- 
tions made to it by the licensee of Station 
WPEN to determine whether there has been 
a violation of the licensee’s obligation to op- 
erate in the public interest. The Commis- 
sion is of the opinion that the representations 
of Station WPEN are consonant with the 
licensee’s obligation to present a diversified 
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and well-rounded program service. For the 
foregoing reasons, the Commission has to- 
day denied your petition.” 

An appeal lay from the order of th: Com- 
mission under 1 402(a) of the Federal Com- 
munications Act, 47 USCA § 402(a). See 
the Urgent Deficiencies Act, 28 USCA § 47. 
None of the plaintiffs availed themselves of 
the right of review thus afforded. 

8 See 15 USCA §§ 1 and 2. 

®See 15 USCA § 13. 
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ommodity. Properly they have 
wvoided such allegations but the plain- 
‘ffs have stated no cause of action 
mder the antitrust laws of the United 
States. 

These allegations may conceivably 
ie construed as relating to some vague 
charge of unfair competition. But the 
laintiffs do not assert that they are 
glling a commodity. The allegations 
gem to charge an “illegal discrimina- 
tion” in that the defendant insists on 
preferring other religious broadcasters 
to the plaintiffs. But there is no rea- 
on, the FCC permitting and no vio- 
tion of the antitrust laws being in- 
volved, why the defendant may not sell 
time to whomever it pleases. As we 


have stated, Congress has confided the 
slection of program material to be 
broadcast to the taste and discrimina- 
tion of the broadcasting stations. 


[3-6] As to the groups of allega- 


tions which we have designated as (2) 
and (3) we conclude that they state 
no cause of action. The plaintiffs have 
cited no specific provision of the Fed- 
eral Communications Act which has 
been violated by the defendant and we 
can find none. In any event the en- 
forcement of the act rests in the FCC 
and not in the district courts of the 
United States save for a right of re- 
view of the Commissioner’s orders af- 
forded under § 402(a). Nor do we 
perceive how it may be said that be- 
cause the defendant has canceled 
broadcasting contracts in accordance 
with a written provision contained in 
them that the plaintiffs’ rights to free- 
dom of speech and to the free exercise 
of religion have been abridged. True, 
ifa man is to speak or preach he must 
have some place from which to do it. 
This does not mean, however, that he 


may seize a particular radio station 
for his forum. See the apt language 
of Mr. Justice Frankfurter in Nation- 
al Broadcasting Co. v. United States, 
supra, 319 US at p. 226, 87 L ed at 
p. 1368, 49 PUR(NS) at p. 492, 63 
S Ct at p. 1014, “Unlike other modes 
of expression radio inherently is not 
available to all.” 

Assuming arguendo that the defend- 
ant’s cancellations of the plaintiffs’ con- 
tracts have limited plaintiffs’ oppor- 
tunities to speak or preach freely, the 
First Amendment was intended to op- 
erate as a limitation to the actions of 
Congress and of the Federal govern- 
ment. The defendant is not an in- 
strumentality of the Federal govern- 
ment but a privately owned corpora- 
tion. The plaintiffs seek to endow 
WPEN with the quality of an agency 
of the Federal government and en- 
deavor to employ a kind of “trustee- 
of-public-interest” doctrine to that end. 
But Congress has not made WPEN an 
agency of government. For this court 
to adopt the view that it has such a 
status would be judicial legislation of 
the most obvious kind. 

Finally, on this particular aspect of 
the case at bar, we state that we know 
of no Federal statute which gives a 
cause of action against a private per- 
son who has abridged another’s right 
to freedom of speech or to the free ex- 
ercise of religion. Cf. Screws v. Unit- 
ed States (1945) 325 US 91, 89 L 
ed 1495, 65 S Ct 1031, and Picking v. 
Pennsylvania R. Co. (1945) 151 F2d 
240. 

(7,8] The assertion that the actions 
of the defendant constitute censorship 
has in essence been discussed in 
the foregoing paragraphs. For a 
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radio station to refuse to sell time in 
which an individual may broadcast 
his views may be censorship but we 
know of no law which prohibits such 
a course. As we have indicated a 
radio broadcasting station is not a 
public utility in the sense that it must 
permit broadcasting by whoever comes 
to its microphones. Cf. Pulitzer Pub- 
lishing Co. v. Federal Communications 
Commission (1937) 68 App DC 124, 
94 F2d 249. 

[9-11] As to the group of allega- 
tions which we have designated as (4) 
containing the specific assertions that 
the defendant could not cancel the con- 
tracts because the cancellation clause 
was without consideration and invalid 
because indefinite and repugnant to 
other provisions of the contracts we 
conclude that here also the plaintiffs 
have failed to state a cause of action. 


Since this portion of the complaint is 
based strictly on diversity jurisdic- 
tion, the questions of law must be de- 
termined by the law of Pennsylvania™ 
for it must be presumed, in view of the 
absence of allegations to the con- 
trary," that the contracts were execut- 


ed and delivered in Pennsylvania¥ 
Such cancellation provisions are - 

ported by the law of Pennsylvanig 
See Philadelphia Ball Club v. Lajoi 
(1902) 202 Pa 210, 51 Atl 973, § 

LRA 227, 90 Am St Rep 627 a 

Dick v. Ireland (1890) 130 Pa 299 

317, 18 Atl 735, 736. Cancellation 
provisions are not uncommon in radig 
broadcasting contracts. See the com 
ments of the FCC in In Re Kindig 
(1936) 3 FCC 313. There was con 

sideration supporting the clauses; in- 
deed, it was the identical consideration 
which supported the contracts. The 
plaintiffs entered into the agreements 
fully aware that cancellation was pro- 
vided for. The validity of the unilat- 
eral option reserved to the defendant is 
too clear to require extended discus- 
sion. See the Pennsylvania decisions 
cited in this paragraph. 

The court below dismissed the 
amended complaint upon the motion of 
the defendant on the ground that it 
stated no cause of action against the 
defendant. It committed no error in 
doing so. 

Judgment affirmed. 





10 See Ruhlin v. New York Life Ins. Co. 
(1938) 304 US 202, 82 L ed 1290, 58 S Ct 
860, and Guaranty Trust Co. v. York (1945) 
326 US —, 89 L ed —, 65 S Ct 1464. 

11 See Black & Yates vy. Mahogany Asso. 


(1941) 129 F2d 227, 233, 148 ALR 841. 

12 See New York Life Ins. Co. v. Levine 
(1943) 138 F2d 286, 288, and the authorities 
cited in note 4 of Judge Maris’ opinion. 
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ic utility companies that are using this 
A* slidefilm presentation on Electronié 


on Heating recognize its double-duty 

in load building. 
Showings of this slidefilm to customers 
aged in metal working have helped 
fen their appreciation of what this im- 
wed method of electric heating can do in 
ing costs, saving time, and improving 
“manship. But equally important, the 
nuals, the meetings, and the subsequent 
ussions have helped to give power sales 
ineers an intimate and up-to-date knowl- 
fe of electronic induction heating of 
als for increasing production. Contact 


This co-operative long-range plan has been built 
around a series of load-building presentations to 
be made—with your help—to industrial and 
farm groups. In addition to Electronic Induction 
Heating, programs are now available on Elec- 
tronics and Laundry Modernization. Sewage 
Treatment, Resistance Welding, and a More 
Power to the American Farmer series will be 
available early in 1946. They will help you 
develop (1). greater power sales and utilization of 


For YOUR IN? 


FOR your POE 


») ELECTRI 


Shows. c\STOMERS 


How QpUEs ENGINEERS 


with industrial customers has been widened 
and strengthened. 

Full value of the slidefilm presentation 
goes beyond any immediate kw-hr increase 
in induction-heating load. It includes the 
long-term benefits of a power sales staff 
more fully informed on user problems and 
modern ways to meet them in a field which 
has excellent possibilities for increased load. 

If you are not yet fully familiar with the 
Electronic Induction Heating program, now 
available for use by utilities, ye with 
your G-E representative. Apparatus Dept., 
General Electric Co., Schenectady 5, N. Y 


existing capacity, (2) increased use of modern 
electric equipment, (3) more efficient operation 
and lower costs for customers. Full utilization 
of these tools will also mean more jobs and a 
higher standard of living for all America. For 
help in putting the MPA program into action in 
your territory, call on your local G-E office. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Industrial Progress 


Selected information about products, supplies, and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


New Dodge Truck Named 
“Power-Wagon” 


HE name “Power-Wagon” has been given 

to the sturdy 1-ton general purpose truck 
announced recently by Dodge as a civilian 
adaptation of the 4-wheel drive military 
vehicle which was built in such large num- 
bers during World War II. 

Hundreds of names were considered for the 
full-size truck engineered for rigorous work 
in many lines of public utility, industrial, agri- 
cultural, state highway, and conservation de- 
partment uses. Forest H. Akers, vice 
president and director of sales of the Dodge 
Division of Chrysler Corporation, said the 
name Power-Wagon was chosen because it so 
aptly describes the functions of the new 94- 
horsepower truck. 

The Power-Wagon is capable of carrying 
a payload of 3,000 pounds in off-the-highway 
service, or over unimproved roads where 
ordinary trucks are restricted in their opera- 
tion. In addition, this unit provides power for 
driving various items of auxiliary equipment: 

A transmission power take-off is available 
with front and rear drive shafts. Through the 
front drive shaft, this take-off drives a 7,500- 
pound capacity winch mounted on the front 
end of the Power-Wagon. This is expected 
to find wide use in public utility service, 
wrecker service, oil field work, lumbering, 
highway, and conservation work. 


Ohmite Laboratory Facilities 
Available to Sponsors 


LLINOIS INSTITUTE OF TECHNOLOGY’s Ohmite 
Laboratory. is making its facilities avail- 
able to sponsoring organizations, according to 
Dr. Jesse E. Hobson, director of the institute’s 
Armour Research Foundation. 

The result of a $32,500 contribution by David 
T. Siegel, president of the Ohmite Manufac- 
turing Company, this laboratory will provide 
precision measurement of electrical and mag- 
netic quantities for the Chicago area, approach- 
ing in accuracy those of the Bureau of Stand- 
ards in Washington. 

The Ohmite Laboratory will be the first lab- 
oratory of its kind with facilities in the Chi- 
cago area available to industry. It will also 
be used for graduate study and in electrical 
standardizing work for the various depart- 
ments of the institute. 

Although some equipment for the precision 
measurement work is not yet available, the 
laboratory is equipped for the following ac- 
tivities: calibration of standarf@ cells, shunts, 
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standard resistances, capacitors, inductors, 
direct and alternating current ammeters, volt- 
meters, wattmeters, and watt-hour meters; 
conductivity measurements and __ insulation 
resistance measurements; determination of 
the properties of magnetic materials; meas- 
urements of power, factor and dielectric 
constant of liquid dielectrics; oscillographic 
work; and radio and radio frequency measure- 
ments including frequency checks and field 
strength determinations up to 20 megacycles, 
determination of Q and antenna impedance. 
The activities are expected to include high- 
voltage measurements up to 100,000 volts by 
the middle of 1946. 

It is expected that power companies, manu- 
facturers of various kinds of electrical equip- 
ment, and colleges in the Chicago area will be 
among the organizations which will immedi- 
ately benefit from the project. 


Demand-type Oxygen Mask 


M™= SaFety APPLIANCES COMPANY an- 
nounces the production of a new demand- 
type oxygen mask for respiratory protection 
in unbreathable atmospheres. The mask is a 
cylinder-type oxygen breathing apparatus 
which, according to the manufacturer, features 
simplicity and ease of operation combined with 
dependability. 

The MSA demand-type oxygen mask is al- 
ways ready for use and requires no special 
training or practice for operation, the wearer 
needs only to put on the mask, open a valve, 
and breathe. This product should be of special 
interest to public utilities, fire departments, and 
throughout industry, in any situation involy- 
ing unbreathable atmospheres. 

The masks are of two types. One type has 
an oxygen cylinder on the wearer’s back sup- 
ported by a comfortable adjustable harness. 
Enough oxygen is supplied for approximately 
one hour of normal breathing. Also available 
is a front sling model with smaller cylinder 
for shorter periods. ' 

The MSA demand-type oxygen mask is 
equipped with a pressure gauge which indi- 
cates the amount of oxygen in the cylinder at 

(Continued on page 28) 


“MASTER*LIGHTS” 
© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
CARPENTER MFG. CO. 
197 Master-Light Bidg., Boston 45, 
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INTERNATIONAL SERVICE 


Can Help You Meet Rising 
Truck Operating Costs 


1. Mechanics who furnish International Service 
are truck mechanics—specialists in truck service. 


2. They are trained in International shop meth- 
ods. 


3. They are kept constantly informed of all im- 
provements in maintenance and service practices. 


4. They use International-approved equipment 
for analysis and testing. 

5. They install International factory-engineered 
parts. 


International Truck Service is supplied by a 
national network of International Truck Dealers 


and by International Branches — the nation’s 
largest company-owned truck-service organiza- 
tion. It is available for trucks of all makes and 
models. 


In the present critical truck situation, Inter- 
national Truck Service is your best bet to keep 
operating costs at practical levels and to mini- 
mize chances of highway failures. You will find 
an International Branch or Truck Dealer within 
easy driving distance. Get in touch with him 
today. ; 

Motor Truck Division @ 
INTERNATIONAL HARVESTER COMPANY 
180 N. Michigan Avenue Chicago 1, Illinois 


Listen to “Harvest of Stars” every Sunday. NBC Network 


NTERNATIONAL) 


INTERNATIONAL Jrucks 
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(Continued from page 26) 
all times. Fogging of the mask’s all-vision 
facepiece is prevented by a flow of cool oxygen 
over the lenses. 

For a detailed bulletin describing this new 
MSA demand-type oxygen mask, or for a 
demonstration by a local representative, write 
to Mine Safety Appliances Company, Brad- 
dock, Thomas, and Meade streets, Pittsburgh 
8, Pennsylvania. 


Bendix Announces Automatic 
Home Dryer Specifications 


PECIFICATIONS of the new Bendix automatic 

home dryer, which will be on the market 
next summer, were made public recently by 
L. F. Worth, manager of dryer sales, Bendix 
Home Appliances, Inc. 

Heat controlled by a thermostat will remove 
the moisture from 18 pounds of wet clothes, 
making them bone dry in 45 minutes. An auto- 
matic regulator determines whether the clothes 
will be damp dry or bone dry. The degree of 
damp-dryness can be regulated also. The dry- 
ing is timed to keep up with the washing in a 
Bendix automatic home laundry. 

Bendix claims five features for its dryer— 
less wear on clothes due to a smooth drum, 
exhaust whose direction can be controlled, fast 
“drying, large load, and temperature control. 

There will be two models, identical in ap- 


pearance—one gas heated, and the other elec- 
trically heated. 


Named Vice President of Sales 
For Rockwell Company 
A. 


J. Kerr, formerly general sales manager, 

has been elected vice president of sales of 
the Rockwell Manufacturing Company, Pitts- 
burgh, Colonel Willard F. Rockwell, President 
and chairman, has announced. 

As vice president of sales of the Rockwell 
Manufacturing Company, Mr. Kerr will co- 
Ordinate the marketing activities of the various 
subsidiaries and divisions. 


Electrical Living Booklet with 
Disney Illustrations Announced 


Fo consumers, architects, builders, and con- 
tractors, a new “Electrical Living” booklet 
illustrated in color with scenes from the Walt 
Disney production “The Dawn of Better Liv- 
ing” is announced by the Westinghouse Electric 
Corporation for distribution through utilities 
and dealers. 

The new 40-page booklet contains many 
practical ideas on planning and equipping 
kitchens, laundries, and other rooms, and out- 
lines four degrees of electrification ‘according 
to the size and type of home. New ideas for 


(Continued on page 30) 





THIS TESTED METHOD 


YING 
oF IMPRO YOUR 


MANAGEMENT - EMPLOYEE 
RELATIONS 





| in the PUBLIC UTILI- 
TIES industry are successfully using the 
medium and method developed in thou- 
sands of concerns by MARLIN to enable 
management to communicate its policies, 
new ideas, educational information, in- 
structions, etc., to employees in a manner 
that gets responsive action from em- 
ployees 
BECAUSE THEY LIKE IT 


Write for of installations, sample pictorial 
bolteting and full details. No obligation. 





SOME OF THE LEADERS USING THE SERVICE 


INDIANA SERVICE CORP., FT. WAYNE 
MICHIGAN CONSOL. GAS, DETROIT 
NEW YORK & RICHMOND GAS, NEW YORK 
NEW YORK POWER & LIGHT, (3) 
PACIFIC POWER & LIGHT, YAKIMA 
SEATTLE GAS COMPANY, SEATTLE 
SOUTH CALIFORNIA EDISON COMPANY, LOS ANGELE 
STATEN ISLAND EDISON COMPANY, STATEN ISLAN 














For Complete Details write 
PUBLIC UTILITIES SECTION 


e 
/ if 4 ad / 
MEET LEI 

INDUSTRIAL DIVISION MARLIN FIREARMS C 


85 Willow Street 
New Haven, Conn. 
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(Continued from page 28) 
lighting beauty and comfort are included. 
Wiring essentials are listed and discussed, and 
the booklet stresses the necessity for planned 
wiring adequate for immediate and future 
electrical needs. 

Copies of the new “Electrical Living” book- 
let (B-3560) are available to utilities and 
dealers at 10 cents each from Westinghouse 
distributors. 


Koppers Announces Expansions 
In Technical Service 


Fy ee egy! is made by Walter Rothen- 
hoefer, general manager of sales, of 
further expansion in the technical service 
organization of Eastern Gas & Fuel Asso- 
ciates, Koppers Coal Division. 

Charles H. Sawyer has been appointed re- 
search engineer and will supervise the Koppers 
Coal Division service to customers using or 
selling coal for heating purposes, as provided 
through Koppers Coal Division’s district serv- 
ice representatives. 

Paul J. Stein has been appointed industrial 
service engineer. He will specialize on the 
recommendation of coals for industrial and 
utility steam generating purposes and will aid 
such coal users in securing best results from 
the coal used. He also will supervise the serv- 
ice offered by engineers attached to the dis- 
trict offices cf Koppers Coal Division. 

Earl B. Burton, manager, inspection de- 
partment, continues to head a group of ex- 








— Vi l e 
a = 
ACTIVATED’ 
Vv. a A 


ePiaifiakle fe Resets, 


Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 


made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 

For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 
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perienced mining men who are responsible for 
preparation methods and quality standards of 
the coal produced at the mines of the Koppers 
Coal Division. 


Electromaster Appoints Bell 
Director of Utility Sales 


ANNOUNCEMENT is made by Gerald Hulett, 
vice president of Electromaster, Inc, 
manufacturers of electric ranges and water 
heaters, of the appointment of Major J. A. Bell 
as director of utility sales. In his new posi- 
tion, Mr. Bell will be responsible for the com- 
pany’s national sales to direct utility customers. 

A member of Electromaster’s sales staff for 
eleven years before the war, Mr. Bell served as 
district manager covering Illinois-Missouri- 
Indiana-Iowa territory, and for three years 
was executive assistant to the vice president 
in charge of sales. Previously, he was a sales 
executive connected with utility companies in 
Topeka, .Salina, and St. Louis. 


" Weaver Made President 
Ansonia Electrical Co. 


y= J. Weaver, since 1942 vice 
president in charge of operations, was 
recently elected president of The Ansonia Elec- 
trical Company, wholly-owned subsidiary of 
Noma Electric Corporation. Mr. Weaver was 
formerly associated with the Bryant Electrical 
Company. 

The Ansonia Electrical Company makes 
power transmission wire, coaxial cable, ther- 
moplastic insulating cable, and insulating wire, 
for the power, electrical, electronics, television, 
and building industries. 


Hodnette Named Transformer 
Division, Manager 


3 E. Ossorne, senior operating vice presi- 
e dent of the Westinghouse Electric Cor- 
poration, announced the appointment of John 
K. Hodnette as manager of the company’s 
transformer division at Sharon, Pennsylvania. 

Mr. Hodnette, who has been engineering 
manager in that division for the past six years, 
assumes the duties formerly held by H. V. 
Putman, company vice president in charge of 
the transformer division, who died recently. 

Outstanding among many transformer im- 
provements for which Mr. Hodnette is re- 
sponsible, and for which he has been granted 
patents, is the completely self-protected dis- 
tribution transformer which assures protection 
against lightning and outages, and minimizes 
service interruptions, 


Controls Catalog Issued 


Bh issued, Clarostat catalog No. 46 lists a 
large variety of resistors, controls, and re- 
sistance devices. A copy of the catalog may 
be had from any Clarostat jobber, or by writ- 
ing to Clarostat Manufacturing Company, Inc., 
285-7 N. 6th st., Brooklyn, New York. 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHOD 





oo 


SIS 


A“ but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 


OF BILL ANALY 











Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your rate and promotional 
programs, 

The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you mfore in detail about this accurate, rapid and 


economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 


Utilities Division 
102 Maiden Lane, New York 5, N. Y. 
Chicago Detroit Montreal 


Recording & Statistical Corporation 
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FEDERAL UTILITY REGULATION ANNOTATED 


(FURA) 


The Public Utility Holding 
Company Act of 1935 
as administered by the 
Securities and Exchange Commission 
1935 to 1941, Inclusive 


A Section by Section Treatment 
of the Act, with 


(1) Effective SEC Rules 


(2) Annotations of Commission 
and Court decisions 


(3) Supplemental notes 


OTHER FEATURES: Historical introduction, 
personnel of the Commission since organiza- 
tion (1934-1941), complete alphabetical list of 
subsidiaries of holding company systems, rules 
of practice, comprehensive subject index, an- 
nual pocket supplements. Price, $12.00. 


AND TO KEEP YOU UP TO DATE: 


FURA - CURRENT SERVICE = SEC 


A continuing record issued twice a month, with special issues as required. 





Summaries and analyses of commission and court decisions 
Special studies of financial aspects, policies and practices 
Comments upon observable regulatory trends and tendencies 
References to and excerpts from addresses by members and staff 
Brief reviews of nent articles in periodical literature 

Notes on legislative proposals and congressional debates 

Guides to collateral material of interpretative or suggestive value 
to — information clarifying or expounding the Commis- 
sion's wo 


Subscription price $25 a quarter, including convenient binder and 
periodical index. 





PUBLIC UTILITIES REPORTS, INC. 
1038 MUNSEY BUILDING 
WASHINGTON, D. C. 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants, and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design, and construction. 
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Tue American Arppraisat Company 
ORIGINAL COST STUDIES ¢e VALUATIONS « REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 


g¢¢ for, Bacon & Davis 


BaD VALUATIONS Engineers CONBIRUETION 


REPORTS 
NEW YORK. e PHILADELPHIA e WASHINGTON e CHICAGO e LOS ANGELES 

















GILBERT ASSOCIATES, Inc. 


SPECIALISTS 


Seam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 pissing and Expediting, 
; : Rates, Research, Reports, 


ieee, rc Sorcha Serving Utilities and Industrials Personnel Relations. 
ati etterments, 5 
; Reading, Pa. Original Cost Accounting, 


Inspections and Surveys, 
Sond Wones Sica Washington New York Accident Prevention, 
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FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 
Knoxville _ San Francisco Houston 








Engineers WILLIAM S. LEFFLER Economists 
SPECIALIZING IN 
COST ANALYSIS—Unit Cost Determinations 
RATE RESEARCH — OPERATING REPORTS 


on 
ELECTRIC — WATER — GAS Utility Operations 
Neoreten, Connecticut 








LOEB AND EAMES 
Public Utility Engineers and Operators 
Ice and Refrigeration 
Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business —- Purchase—Sales Valuations 
New Pro Management 
Consulting Engineerin 

Public’ Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND he Seg ak ae 
Design and Construction of Industrials 
and Public Utilities. 
Reports and ee in Connection 
With Managemen: Problems, Financing, Reorganization. 
Chicoge Sas Frencises 











Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 3, If. 
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The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 


80 BROAD STREET 


NEW YORK 4, N. Y. 








| ALBRIGHT & FRIEL, INC. 


Consulting Engineers 
Water, Sewage and Industrial Waste Problems 
Airfields, Refuse Incinerators & Power Plants 
anaes | Buildings 
City Planning eports 
” Laboratory 


1520 Locust Street 


Valuations 


Philadelphia 2 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
SETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 





LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSatie Sr., Cricaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 





ROBERT T. REGESTER 
Consulting Engineer 


Hyprautic Strucrures — UTILITIES 
FLoop Contro: — WATER Works 


Baltimore Life Bldg. Baltimore 1, Md. 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO. 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 








A. S. SCHULMAN ELEctrric Co. 


Contractors 


TRANSMISSION LiINES—UNDERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutrH Dearsorn St. Cricaco 








W. C. GILMAN & COMPANY 


ENGINEERS 
and 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 








JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











MANFRED K. TOEPPEN 
ENGINEER 
CoNSULTATION — INVESTIGATION — REPORTS 
MARKET AND MANAGEMENT SURVEYS 
VaLuaTION, DepreEcIATION AND RaTE 

oe MATTERS 


261 Broadway § New York 7, N. Y. 
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Pesited at Avanhandava 
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Power Srauor 

of 
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inches. Turbine 
14,200-hp. 





OPELLER TYPE TURBINES 


Propeller type turbines are indicated for heads not in 
excess of 100 feet and in cases where water 
omy, at heads considerably lower than the rated 
output, is not of primary importance. 
election of the proper turbine, to suit 
conditions of any particular 
lation, is essential for economical 
velopment of water power. Baldwin 
ngineers have been solving problems 
this kind for many years. Perhaps 


they can assist you. 


THE BALDWIN LOCOMOTIVE WORKS « PHILADELPHIA, PA., U.S. A. 


1. P. MORRIS DEPARTMENT, EDDYSTONE, PA. © THE PELTON WATER WHEEL CO., SAN FRANCISCO, CALIF. 


EVERY TYPE oF 


INSTALLATION 


PELTO FRANCIS PROPELLER 





in! CLEVELANDS 


Speed, Mobility and Manevverability 
Power, Strength and Durability 








Ease of Handling and Operation 


Low Maintenance and Operating Costs 


THE CLEVELAND TRENCHER COMPANY 
20100 ST. CLAIR AVE. © CLEVELAND 17, OHIO 
“CLEVELRABS” Save More... Because They Do More 
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